BEFORE THE INDUSTRIAL COMMISSION OF THE STATE OF IDAHO

DARREK MORKERT, )
)
Claimant, ) IC 05-503295
V. )
)
INTERSTATE BATTERIES, )
) ORDER DENYING
Employer, ) RECONSIDERATION
)
and ) filed January 31, 2007
IDAHO STATE INSURANCE FUND, )
)
Surety, )
Defendants. )
)

On November 9, 2006, Defendants timely filed a request to reconsider the
Commission‘§ Order dated October 20, 2006, together with a memorandum in support
thereof. Claimant responded on November 21, 2006. Defendants filed a reply to
Claimant§ response on November 28, 2006.

In their motion, Defendants argue the Commission should reverse its ruling that
attorney fees should be assessed against them. Defendants maintain their denial of
surgery was based on a reasonable interpretation of the controlling statute, that the
Commission inaccurately stated the facts and that the Commission erroneously decided
an issue that was not noticed as required by Idaho Code § 72-713.

Defendants maintain that the Commission improperly based its ruling on attorney
fees on the initial denial of the claim in this case. Defendants assert the parties agreed to
limit the attorney fee issue only to the denial of surgery.

Although the order contains statements regarding the initial denial of the claim by

Defendants, such statements are dicta. The subsequent acceptance of the claim, but
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denial of surgery, still failed to establish a reasonable factual basis to deny the surgery
recommended by Claimant§ treating physician.

It is clear from the order the Commission was not persuaded that DefendantsY
reason for denying surgery had a factually justified basis. The Commission correctly
ruled that the denial of such medical care was unreasonable. As a result, attorney fees
should be assessed against Defendants.

For the above reasons, DefendantsYMotion To Reconsider is hereby DENIED.

DATED this _31st__ day of January 2007.

INDUSTRIAL COMMISSION

sl
James F. Kile, Chairman

sl
R. D. Maynard, Commissioner

sl
Thomas E. Limbaugh, Commissioner

ATTEST:

s/
Assistant Commission Secretary
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CERTIFICATE OF SERVICE

I hereby certify that on this __ 31st of January 2007, a true
and correct copy of the foregoing ORDER DENYING RECONSIDERATION was
served by regular United States Mail upon each of the following:

RICHARD K DREDGE
PO BOX 9499
BOISE ID 83707-3499

W BENJAMIN SLAUGHTER 11
PO BOX 1539
BOISE ID 83701-1539

/sl
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