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RULE 1.16: DECLINING OR TERMINATING REPRESENTATION

(a) Except as stated in paragraph (c), a lawyer shall not represent a client
or, where representation has commenced, shall withdraw from the
representation of a client if:

(1) the representation wili result in violation of the rules of
professional conduct or other law;

(2) the lawyer's physical or mental condition materially impairs the
lawyer's ability to represent the client; or

(3) the lawyer is discharged.

(b) Except as stated in paragraph (¢), a lawyer may withdraw from
representing a client if:

(1) withdrawal can be accomplished without material adverse effect
on the interests of the client;

(2) the client persists in a course of action involving the lawyer's
services that the lawyer reasonably believes is criminal or
fraudulent;

(3) the client has used the lawyer's services to perpetrate a crime or
fraud;

(4) the client insists upon taking action that the lawyer considers
repugnant or with which the lawyer has a fundamental
disagreement;

(5) the client fails substantially to fulfill an obligation to the lawyer
regarding the lawyer's services and has been given reasonable
warning that the lawyer will withdraw unless the obligation is
fulfilled;

(6) the representation will result in an unreasonable financial burden
on the lawyer or has been rendered unreasonably difficult by the
client; or

(7) other good cause for withdrawal exists.

{c) A lawyer must comply with applicable law requiring notice to or
permission of a tribunal when terminating a representation. When
ordered to do so by a tribunal, a lawyer shall continue representation
notwithstanding good cause for terminating the representation.



(d) Upon termination of representation, a lawyer shall take steps to the
extent reasonably practicable to protect a client's interests, such as
giving reasonable notice to the client, allowing time for employment of
other counsel, surrendering papers and property to which the client is
entitled and refunding any advance payment of fee or expense that has
not been earned or incurred. The lawyer may retain papers relating to
the client to the extent permitted by other law.

Commentary

[1] A lawyer should not accept representation in a matter unless it can be
performed competently, promptly, without improper conflict of interest and to
completion. Ordinarily, a representation in a matter is completed when the
agreed-upon assistance has been concluded. See Rules 1.2(c) and 6.5. See
also Rule 1.3, Comment [4].

Mandatory Withdrawal

[2] A lawyer ordinarily must decline or withdraw from representation if the
client demands that the lawyer engage in conduct that is illegal or violates the
Rules of Professional Conduct or other law. The lawyer is not obliged to decline
or withdraw simply because the client suggests such a course of conduct; a client
may make such a suggestion in the hope that a lawyer will not be constrained by
a professional obligation.

[3] When a lawyer has been appointed to represent a client, withdrawal
ordinarily requires approval of the appointing authority. See also Rule 6.2.
Similarly, court approval or notice to the court is often required by applicable law
before a lawyer withdraws from pending litigation. Difficulty may be encountered
it withdrawal is based on the client's demand that the lawyer engage in
unprofessional conduct. The court may request an explanation for the
withdrawal, while the lawyer may be bound to keep confidential the facts that
would constitute such an explanation. The lawyer's statement that professional
considerations require termination of the representation ordinarily should be
accepted as sufficient. Lawyers should be mindful of their obligations to both
clients and the court under Rules 1.6 and 3.3.

Discharge

[4] A client has a right to discharge a lawyer at any time, with or without
cause, subject to liability for payment for the lawyer's services. Where future
dispute about the withdrawal may be anticipated, it may be advisable to prepare
a written statement reciting the circumstances.



[5] Whether a client can discharge appointed counsel may depend on
applicable law. A client seeking to do so should be given a full explanation of the
consequences. These consequences may include a decision by the appointing
authority that appointment of successor counsel is unjustified, thus requiring self-
representation by the client.

(6] If the client has severely diminished capacity, the client may lack the legal
capacity to discharge the lawyer, and in any event the discharge may be
seriously adverse to the client's interests. The lawyer should make special effort
to help the client consider the consequences and—may take reasonably
necessary protective action as provided in Rule 1.14.

Optional Withdrawal

[7] A lawyer may withdraw from representation in some circumstances. The
lawyer has the option to withdraw if it can be accomplished without material
adverse effect on the client's interests, Withdrawal is also justified if the client
persists in a course of action that the lawyer reasonably believes is criminal or
fraudulent, for a lawyer is not required to be associated with such conduct even if
the lawyer does not further it. Withdrawal is also permitted if the lawyer's
services were misused in the past even if that would materially prejudice the
client. The lawyer may also withdraw where the client insists on & taking action
that the lawyer considers repugnant or with which the lawyer has a fundamental
disagreement.

[8] A lawyer may withdraw if the client refuses to abide by the terms of an
agreement relating to the representation, such as an agreement concerning fees
or court costs or an agreement limiting the objectives of the representation.

Assisting the Client upon Withdrawal

[9] Even if the lawyer has been unfairly discharged by the client, a lawyer
must take all reasonable steps to mitigate the consequences to the client. The
lawyer may retain papers as security for a fee only to the exient permitted by law.
See Rule 1.15.



RULE 14.

CHANGE OF ATTORNEY

A. Substitution of Attorney.

The attorney of record for a party may be changed or substituted by notifying the
Comimission and all parties. Approval by the Commission will not be necessary if both the
withdrawing attorney and the new attorney sign the notice. If a mew attorney appears in an
action, the action shall proceed without delay, unless the Commission finds good cause for delay
of the proceedings.

B. Leave to Withdraw.

Except as provided above, or by stipulation between an attorney and his or her client, no
attorney may withdraw as an attorney of record without first obtaining approval by the
Commission. A request to withdraw shall be made by filing 2 motion, supported by affidavit,
with the Commission and served on all parties to the action, including the client. The
Commission may grant leave to withdraw as counsel of record on a showing of a factual basis to
establish good cause and on such conditions as will prevent any delay in determination and
disposition of the pending action. Notwithstanding this provision, a claimant who intends to
terminate the services of his or her attorney of record and to proceed pro se may do so by giving
written notice to the Commission, the claimant's attorney of record, and all parties that the
claimant will no longer be represented by counsel and will represent himself or herself.

C. Notice to Client of Withdrawal.

Following entry of an order permitting withdrawal, the withdrawing attorney shall with
due diligence, serve a copy of the order on the attorney's former client and file proof of service of
the same with the Commission. Until the order is served on the client, the attorney shall remain
counsel of record for the client. The withdrawing attorney shall make such service to the last
known address of his or her client. Such service may be made by personal service or by United
States mail to the client's last-known address. Service by mail shall be complete on mailing. On
entry of an order granting leave to withdraw from an action, no further proceedings can be had in
that action which will affect the rights of the client of the withdrawing attorney for a period of 21
days after service or mailing of the order of withdrawal to the parties to the action.

D. Extraordinary Circumstances.
In the event of the death, extended illness, prolonged or unexplained absence, suspension

or disbarment from the practice of law of an attorney of record in an action, if such attorney has
not associated with another attorney, the Commission may issue an order withdrawing the
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atiorney of record. In such event, no further proceedings can be had mn such action that will
affect the rights of the party represented by such attorney for a period of 21 days afier the order
has been served as provided in this rule.

COMMENTS: Subsection A indicates the preference of the Commission for substituting legal counsel fo
promote continued representation of parties throughout the litigation process.

Subsection C emphasizes the continuing responsibility of an atforney to represent histher client until
notice of withdrawal is served on the client

Judicial Rules 22
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Rule 11(b)(1). Change of attorneys.

~ The attorney of record of a party to an action may be changed or a new

attorney substituted by notice to the court and to all parties signed by both
e withdrawing attorney and the new attorney without first obtaining

leave of the court. If a new attorney appears in an action, the action shall

praceed in all respects as though the new attorney of record had initially

:appeared for such party, unless the court finds good cause for delay of the
“proceedings. (Amended March 31, 1978, effective July 1, 1978.)

STATUTORY NOTES

Cross References. Change of attorney,

-§ 3-203

Written appearances, service of, Rule 5(a)
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Rule 11{(b)X2)

IDAHO COURT RULES

Rule 11(b)2)

Dzcisions Unper Puor Ruie or Statuie

AnaLysis

Appeal.
Notice.

Appeal.

After final judgment, the party who appeals
may employ new counsel or change his attor-
ney without notice. Lydon v. Piper, 5 Idzho
541, 51 P 101 (1897).

Notice.

After withdrawal of answer and appear-
ance of attorney for one of the defendants,
plaintiff cannot, without taking action to sub-
stitute other counse] or notifying defendant to
do 5o, obtain judpment against such defen-
dant Bogue Supply Co v. Davis, 36 Idsho
249, 210 P 577 (1922).

Notice in accordanee with statutes is suffi-
cient Peters v. Walker, 37 Idaho 195, 215 P,
B45 (1923}

Where adverse party had personal knowl-

edge that appellant’s attorney had with-
drawn, law requiring the giving of notice of
such withdrawal to the adverse party had no
application. Smith-Nieland v. Reed, 39 Idaho
788, 231 P. 102 (1924)

Where attorneys representing respondent
withdrew and appeilant caused written notice
and demand to be served on such respondent
in accordance with the statute requiring that
respondent employ counsel to represent her
on such appeal, said notice being served and
allowing an intervening period of sixteen days
until the date set for argument before this
court, but respondent failed and refused to
comply with such notice, further not showing
any excuse for not employing another counsel
or appearing in person, natice was held fo be
sufficient and the respondent was held to
have had reasonable time under the eircum-
stances to comply with the notice served.
Application of Paul, 78 Idaho 370, 304 P2d
641 (1956).

Rule 11(b)(2). Withdrawal of attorney.
Except as otherwise provided in this Rule 11(b) and its subsections, or by

stipulation and order of the court, no attorney may withdraw as an attorney
of record for any party to an action without first obtaining leave and order
of the court upon a motion filed with the court, and a hearing on the motion
after notice to all parties to the action, including the client of the withdraw-
ing attorney. Leave to withdraw as a counsel of record may be granted by the
court for good cause and upon such conditions or sanctions as will prevent
any delay in determination and disposition of the pending action and the
rights of the parties. Provided, that at the time judgment is entered in any
action, or at any time thereafter, an attorney who desires to withdraw as
attorney of record for a party may give notice thereof in the judgment, or
may file a notice of withdrawal at the time of entry of the judgment, or at
any time thereafter, but such notice of withdrawal shall not become effective
until the time for appeal from the final judgment has expired and there are
no proceedings pending. The attorney shall provide the last known address
of the client in any notice of withdrawal. (Amended January 8, 1976,
effective March 1, 1976; amended March 31, 1978, effective July 1, 1978,
amended March 20, 1991, effective July 1, 1991; amended effective Septem-
ber 25, 1995))
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Rule 11{b)X3)

Rule 11(b)(3). Leave to withdraw — Notice to client.
“If an attorney is granted leave to withdraw, the court shall enter an order
érmitting the attorney to withdraw and directing the attorney’s client to

pers
gppOlIlt

another attorney to appear, or to appear in person by filing a written

sotice with the court stating how the client will proceed without an attorney,
within 20 days from the date of service or mailing of the order to the client.
After the order is entered, the withdrawing attorney shall forthwith, with
due diligence, serve copies of the same upon the client and all other parties

‘4o the action and shall file proof of service with the court. The withdrawing

attorney may make such service upon the client by personal service or by
certified mail to the last known address most likely to give notice to the
client, which service shall be complete upon mailing. Upon the entry of an

i ve to an attorney to withdraw from an action, no further
proceedings can be had in that action which will affect the rights of the party
of the withdrawing attorney for a period of 20 days after service or mailing
of the order of withdrawal to the party. 1f such party fails to file and serve
an additional written appearance in the action either in person or through
a newly appointed attorney within such 20 day period, such failure shall be
sufficient ground for entry of default and defavlt judgment against such
party ox dismissal of the action of such party, with prejudice, without further
notice, which shall be stated in the order of the court. The attorney shall
provide the last known address of the client in any notice of withdrawal.
(Amended March 24, 1982, effective July 1, 1982; amended March 23, 1983,

effective July 1, 1983; amended Marc

h 30, 1994, effective July 1, 1994.)

JUDICIAL DECISIONS

ANALYSIS

Construction.

Default Judgment.

—Setting Aside

Failure to Appear

Failure to Warn of Consequences
Mailing Withdrawal Order

Notice

Presumption From Noncompliance
Strict Compliance.

Constraction.

In the context of this particuiar rule, refer-
ence to entry of “default” includes entry of
“default judgment” and the fact that this rule
explicitly states that no further notice is nec-
essary clearly indicates that “default” in the
context of this rule includes “default jude-
ment,” since the entry of the default alone,
under LR.C P, Ruie B5(a)(1), requires no no-
tice. The explicit provision in this rule that no
further notice is necessary would be superfiu-
ous if the rule was intended to appiy only to
entry of “default,” and not to entry of “dafault
judgment.” Sherwood & Roberts, Ine. v Rip-
linger, 103 Idaho 535, 650 P2d 677 (1982).

This rule provides a readily identifiable,
straightforward requirement for counsel and
the courts Lo satisfy; compiiance with the rule
obviates any need for judges to weigh conflict-
ing evidence of actual notice or to speculate
concerning a litigant's state of mind. An en-
titlement to relief from a default judgment as
a matter of law produces consistent, predict-
able results, unaffected by the varying phi-
losophies that underlie exercises of discretion
by individual judges Knight Ins, Inc v
Knight, 109 Idaho 56, 704 P2d 960 (Ct. App.
1985)

Default Judgment.

This rule, unlike its statutory predecessor
§ 3-206 (repealed), clearly permits the entry
of default without the further three-day no-
tice under I R.C.F, Rule 55(bX2), as long as
the notice so states. Sherwood & Roberts, Inc.
v. Riplinger, 103 Idahe 535, 650 P2d 677
(1982)

Where the court order which granted the
defendant’s attorney’s motion to withdraw as
counsel unambiguously apprised the defen-
dant of the consequences of failing to appear,
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Compiler's notes. This section was made
2 rule of court by order of the Supreme Court

3-204 ATTORNEYS AND COUNSELORS AT LAW

such cases. Lydon v. Piper, 5 Idaho 541, 51 P
101 (1897).

ney
dated March 18, 1951, which order was re- L. . M
scinded by order of the Supreme Cowrt dated Ch&'nge at Beginning of Trial fees
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As a general rule an order changing attor- 787‘
Appeal from order ney will not be made unless fees or compen- 857
Change after judgment. ) sation earned by the attorney are paid or facts Mag
Change at beginning of trial. are made to appear by the party moving for 112
ga{'ment_ of compensation the change which show that this is impossible Cole
atification. in the given case. Curtis v. Richards, 4 Idaho (Ct.
Appeal from Order. 434, 40 P. 57 (1895), - B
An application Jor a change of attorneys to Ratification,
;:)}?;};log_iﬁ;m mtﬁgeﬁ?g]t?f dzg{;?telx; I:d: Ratification by the client of the unauthe-
on which is rew‘a‘n"abie on appeal to the Su-  1ized act of his attorney can not be m:f'erre&_m Agre
. : the absence of kmowledge of all of the materia} App
preme Court. Curtis v Richards, 4 Fdaho 434, . ‘
40 P, 57 (1895) facts on the part of the chient. Storey v. United Cony
' ' States Fid & Guar. Co, 32 Idaho 388, 183 P, Coni
Change After Judgment. 890 (1919). Cow
After final judgment a party who appeals Colateral References. 7 Am. Jur 2d, Dise
may employ new counsel or change his attor- Attorneys-at-Law, § 148 Dive
ney without notice, and the provisions of this 7 Cd8, Attorney and Client, 88 119 — Filir
- and the following sections do net apply in 124 gure
I
. . Lien
3-204. Notice of change, — When an attorney is changed, as provided Mut
in the last section, written notice of the change and of the substitution of a Non
new attorney, or of the appearance of the party in person, must be given to g;’;
- the adverse party: until then, he must recognize the former attorney. [C.C.P Reas
_ 1881, § 123; R.S,, RC,&CL,$§ 4000; C.S., § 6575; IC.A, § 3-204.] Sati
Compiler’s notes. This section was made Appeal, Agvl;
o a rule of court by order of the Supreme Court After final judgment, a party who appeals defe
- dated March 18, 1951, which order was Te- may employ new counsel or change his attor- actic
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2 : abrogated, affected or covered in part by or ac
: IR.CP, Rule 11(b)(1) ~ 11(b)(4), Notice of Withdrawal. atto;
o In the absence of notice to adverse party due
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Appeal. attorney from cause. Smith-Nieland v Reed, B2d
£ Notice of withdrawal. 39 Idaho 788, 281 P. 102 (1924) App
k i Uy
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167, p. 563; reen. C.L., § 4000a; C.8., § 6576; ICA, § 3-205]




Y

3heg)
SR

=

|

338 134 IDAHO REPORTS

LR.P.C. 1.3 because the Bar’s complaint did
not allege negleet. The Couwrt held that the
jasue of neplect was tried DY the implied
consent of the parties becanse the issue af
neglect is inherent in any charged violation
of the rules relating to lack of diligence, and
Tway himself testified at length zbout his
delay in filing a claim on behalf of his client.

{5] In this case, however, we agree that
Defendant A was not afforded sufficient no-
tice of the complaint about an alleged {alce
statement in his April 25, 1995, affidavit.
Although the record contains evidence rele-
vant to the truthfulness of Defendant A's
April 25, 1995, affidavit, this evidence was
also relevant to the issue of whether Defen-
dant A had permission to use Krall's mobey
or, in the alternative, had misappropriated
the money. It therefore does not appear the
parties understood the evidence eoncerning
the April 25, 1995, affidavit was aimed at the
specific issue of whether Defendant A made 2
false statement to a tribunal in that affidavit.
We conclude there was not sufficient notice
io Defendant A that he should be prepared
to respond at the hearing to allegations re-
garding an entively different affidavit than
the one described in the Bar complaint and,
therefore, the Board should not have used
that as a basis for recommending disciplinary
sanetions apainst the attorney.

V.

FALSE STATEMENT TO THE
1DAHO STATE BAR

Rule 8 1(a) prohibits a lawyer from know-
ingly making “a false statement of material
fact” in connection with a bar disciplinary
matter. Rule 8.4(c) similarly prohibits a law-
yer from engaging in “sonduet involving dis-
honesty, fraud, deceit or rnisrepresentation”.
The Bar alleged that Defendant A kad made
false statements to it during the course of
the investigation. The Board determined
that this allegation was not proven. ‘We have
reviewed the record and conclude that the
Board's determination is not clearly errone-
OUS-

VL

CONCLUSION

(6} The Board's finding that Defendant 4
violated LR.P.C. 115(s) by commingling :
funds is sapported by clear and convincing .
evidence. The Board's finding that Defent
dimt A did not make a false statement to the
1daho State Bar in violation of LR.P.C. 8.1(a)
is also supported by clear and convincing
evidence. 'The Board erred, however, in de-
termining that the issue concerning whether
Defendant A made a false statement to 2

iribomal in his April 25, 1995, affidavit was Dise
tried by the implied consent of the parties
and that should not be a basis for finding a
violation of the Rules of Professional Con- 1, Atton
duct. Given Defendant A’s commingling vio- “Whe

lation, it is this Court's conclasion that a detemun
private reprimand is the appropriate sane-
tion.

Justices SILAK, SCHROEDER,
WALTERS and KIDWELL coneur.

o \gﬂi'f HUMBER SYSTEM In
3 and azs5e
d.isciplim
must ap
of proof
2 p.3d 147 “sueh act
DEFENDANT A, Petitioner, Soviueh

V.

IDAHO STATE BAR, Respondent.

Dennis Goldberg, M.D., Petitioner,
.
Idaho State Bar, Respondent-
Nos. 25586, 25587

Supreme Court of Idaho.
May 15, 2000.

Attorney discipline proceeding wis
brought. The Supreme Court, Trout, C-
held that: (1) attorney had not violated T
of professional conduct regarding COTY ;
tence; (2) attorney had not violated rule of
professional eonduct regarding diligence: ®




gy had not violated rule of professional
guct regarding eommunieation; (4) attor-

N ] ey ad not violated rule of professional con-
that Defendaniixs oot regarding fees; (5) attorney had not
by comming 1ated Tule of professional conduet regard-

g safekeeping of client property; (6) attor-

ding that Def : 7} ;‘]'aey had not violated rule of professional con-
statement to tjiihs quet Tegarding termination or withdrawal
of LRP.C. & 5 from representation; and (7) attorney had not
 and convin : violated rule of professional conduct prohibit-
|, however, m & ing the making of false representations to a
neerning whethZ e tribunal.

Disciplinary proceeding dismissed.

1 Attorney and Client =37

" When the Supreme Court reviews the
‘determination of the Prefession Conduct
Board in 2n attorney discipline proceeding,
‘the Supreme Court conducts an independent
" yeview of the record and assessment of the

gvidence.

onclusion that-
wpropriate san

EDER,

+ COTICUT. "
9. Attorney and Client &=57

In conducting its independent review
and assessment of the record in an attorney
diseipline proceeding, the Supreme Court
must apply the clear and convincing burden
of proof standard historieally required in
such actions; however, great weight is ac-
corded to the findings and recommendations

H

N
etitioner, of the Profession Conduct Board.
Respondent. 8. Attorney and Client @=44(1)
Attorney’s representation of client in di-
+, Petitioner, voree proceeding did not violate rule of pro-
fessional conduct regarding competence,
where client prevailed at trial regarding sep-
sspondent. arate property status of certain items of real
13817, property at issue in that proceeding. Rules
of Prof.Conduct, Rule 1.1
{ Idaho.
0. 4, Attorney and Client ©44(1)

Attorney’s failure to file client’s divorce
decree for four months did not violate rule of
professional conduct regarding concerning
diligence, where court order required omly
that attorney draft decree and submit i to
client’s spouse within ten days, and did not
require that decree be filed by specific date,
Rules of Prof.Conduet, Rule 1.3.

proceeding was

wrt, Trovt, Cdu
not violated rule
egarding compe-
t violated rule of
ling diligence; (3)

DEFENDANT A v. IDAHO STATE BAR 339
Cite ns 134 1dabo 338

5. Attorney and Client &=44(1)

Attorney’s representation of client in di-
vorce proceeding did not violate rule of pro-
fossional conduet regarding communication,
where billing records reflected numerous
telephone and office conferences between at-
torney and client. Rules of Prof.Condnet,
Rule 1.4,

6. Attorney and Client e=44(1)

Attorney’s representation of client in di-
vorce proceeding did not violate rule of pro-
fessional conduct regarding fees, where at-
torney's fees were set out in detail and fee
dispute was referred to arbitration. Rules of
Prof.Conduct, Rule 1.5,

7. Attorney and Client €=44(1)

Attorney’s representation of client in di-
voree proceeding did not violate rule of pro-
fessional conduct regarding representation of
client under a disability, where there was no
indication as to what type of disability client
allegedly suffered which would have required
special representation. Rules of Prof.Con-
guet, Rule 1.14.

8. Attorney and Client &=44(1)

Attorney’s representation of elient in di-
voree proceeding did not violate rule of pro-
fessional conduct regarding safekeeping of
client property, where attorney’s application
of funds owed to client to client’s outstanding
bill for attorney fees was clearly reflected on
billing statement, and client had failed to
object to those payments until he filed griev-
anee against attorney months later. Rules of
Prof.Conduct, Rule L15.

9. Attorney and Client &=44(1)

Attorney’s retention of client’s file after
terminating rvepresentation, in order to se-
cure payment of outstanding bill, did not
violate rule of professional conduct regarding
termination or withdrawal from representa-
tion, where attorney offered to allow client’s
substitute counsel access to client’s file and
aliowed substitute counsel to copy file at his
own expense. Rules of Prof.Conduct, Rule
1.16(d)

10, Attorney and Client €177
An attorney has the right to retain a
possessory Hen in the client’s file after termi-
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nating representation, in order to secure pay-
ment of the bill.

11. Attorney and Client &=1T1, 192(1)

An attorney’s possessory or retaining
fien in the client’s file is passive and not
enforceable by foreclosure and sale.

12. Attorney and Client &42

Even though attorney’s statement to
magistrate judge that he was seeking leave
to withdraw from representation of client
“based upon the fact that there has been no
payment of attorney fees to the above named
law firm by the client and that there has
been a breakdown in the client/attorney rela-
tionship” was technically false, in that client
had made two relatively small fee payments,
statement could not reasonably have affected
magistrate’s decision to permit attorney’s
withdrawal, and thus statements did not vio-
jate rule of professional conduct prokibiting
the making of false representations to a tri-
bunal. Rules of ProfConduct, Rule 3.3(a).

13, Attorney and Client &=42

The test for whether an allegedly false
gtatement by an attorney to a tribunal is
material is whether: (1) a reasonable man
would attach importance to its existence or
nonexistence in determining his choice of ac-
tion in the transaction in question; or (2) the
maker of the representation lmows or has
reason to know that its recipient regards or
is likely to regard the matter as important in
determining his choice of action, although a
reasonable man would not so regard it

Ramsden & Lyons, Coeur d'Alene, for pe-
titioner Defendant A. Michael E. Ramsden
argued.

Michael J. Oths, Idaho State Bar, Boise,
for respondent.

TROUT, Chief Justice.

This is a Petition for Review from the
decision of the Professional Conduct Board
(Roard) finding Defendant A had violated the
Rules of Professional Conduet with regard to
his representation of Dennis Goldberg, M.D.
{Goldberg). Both Goldberg and Defendant A
have asked this Court to review the Board's

decision. Goldberg argues the Board incor-
rectly determined Defendant A had violated
only two of the professional conduct rules,
while Defendant A argues the Board should
have determined he had eommitted no viola-
tions at all. Because we find Defendant A
committed mo ethical violations, we do not
follow the findings and recommendations of
the Professional Conduct Board and order
this disetplinary proceeding dismissed.

L

FACTUAL AND PROCEDURAL
BACKGROUND

Goldbery engaged Defendant A in Decem-
her of 1995 to handie his divorce proceedings.
Defendant A filed a divorce complaint on
behalf of Goldberg in 1996. On May 9, 1897,
the magistrate judge granted Defendant A
an attorney fees lien which documented an
attorney fee owed io Defendant A DY
Goldberg in the amount of $23,000. Thereaf-
ter, on November 38, 1597, Defendant A filed
a motion to withdraw., As 2 basis for the
motion, Defendant A stated: “This motion is
based on the fact that there has been no
payment of attorney fees to the above named
law firm by the client and that there has
been a breakdown in the client/attorney rela-
tionship” On December 9, 1997, the magis-
trate judge signed the decree of divoree and
the order granting the motion for leave to
withdraw. After withdrawing as counsel for
Goldberg, Defendant A offered to let
Goldberg's new attorney copy any and 2l
materials in his file, provided the new attor-
ney paid the copying costs. Defendant A
retained the original file.

In January 1998, Goldberg filed & comr
plaint against Defendant A with the ldaho
State Bar. After investigation, the assistant
bar counsel sent out a letter concluding that
che found no ethieal violations and dismissing
Goldberg’s complaint. Goldberg requested 8
review of that decision and, on March 18
1999, a hearing committee of the Board
heard the appeal at a telephone hearing- 0%
May 3, 1999, the hearing panel entered its
decision finding Defendant A had violated
IRPC L16(d) for faling to twrn OV
Goldberg's file to Goldberg's new attornel:
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and [RPC 3.3(a) for making & false represen-

tation to 8 tribunal. Based on these findings,

tpe Board decided Defendant A should re-
ceive B private reprimand and be placed on
robation for & period of 6 months, during
which he would have to obtain three hours of
Ethics CLE credits approved by the Bar.
Following this decision, both Goldberg and
Defendant A sought review by this Court.

1L,

STANDARD OF REVIEW

11,21 When this Court reviews the deter-
mination of the Profession Conduct Board,
the Court conducts an independent review of
the record and assessment of the evidence.
Matter of Jenkins, 120 Idaho 379, 384, 816
pod 335 340 (1991). “In addition, in con-
ducting our independent review and assess-
ment of the record we must apply the clear
and convincing burden of proof standard his-
torically required in attorney discipline ac-
tions” Id However, great weight is aecord-
ed to the findings and recommendations of
the Board. Id. at 383, 816 P.2d at 339.

11l

DISCUSSION A.

A The Board did mot err in concluding
insufficient evidence existed to suppor
most of Goldberg's claims.

{81 Goldberg argues the Board erred in
eoneluding clear and convineing evidence did
not exist to support a finding Defendant A
had violated the IRPC with regard to compe-
tence, diligence, communication, attorney
fees, and client under a disability. However,
& review of the record reveals little or no
evidence of a violation by Defendant A of
those Rules Specifically, there is no clear
and convineing evidence Defendant A violat-
ed Rule 1.1 regarding competence. The rec-
ord reveals Defendant A prevailed at trial
regarding the separate property status of
certain items of real property at issue in the
divorce proceedings. Additionally, while
Goldberg argues Defendant A was incompe-
tent becanse he failed to do certain things
requested by Goldberg, Goldberg fails to pro-
vide any evidence, beyond the basic allega-
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tions, that the failure to do those things
constituted  incompetent  representation.
Therefore, we accept the Board's finding on
the issue of competence.

{4] Second, the Board determined that
while there was no clear and convincing evi-
dence Defendant A violated IRPC 1.3 con-
cerning diligence, there was some gvidence
Defendant A had not been as diligent as he
should have been. Specifically, the Board
referenced a letter from Goldberg's bank re-
garding their inability to contact Defendant
A in order to obtain certain documents. Ad-
ditionally, Goldberg argues Defendant A was
not diligent because he failed to file the
divoree decree for four months foliowing a
court order to file it within ten days. While
the letter from Goldberg’s bank certainly
supports the Board’s finding that Defendant
A could have been more diligent, the filing of
the divorce decree is a different matter. The
record reveals the order referred to by
Goldberg only states the divorce decree was
to be drafted and sent to the defendant
within 10 days, not that the decree had to be
filed within 10 days. Therefore, this does
not support a finding of a lack of diligence.
We accept the Board's finding that while no
ethical violation oecurred, Defendant A could
have been more diligent in his representation
of Goldberg.

[5) Third, while Goldberg alleges Defen-
dant A violated Rule 1.4 regarding communi-
cation, he provides little or no argument or
support for this allegation. In fact, the bl
ing reeords reflect numerous telephone and
office conferences between Defendant A and
Goldberg. We aceept the Board's finding of
no ethical violation regarding Defendant A’s
duty to communicate with Goldherg.

[6] Fourth, Goldberg alleges Defendant
A violated Rule 1.5 concerning fees. Accord-
ing to the Board's decision, they noted De-
fendant A's {ees were set out in detail and
the matter was referred to fee arbitration.
The Board then assumed the fee arbitration
process took care of the matter. Goldberg
argues the Board inappropriately assumed
the matter was resolved by fee arbitration,
but fails to provide any support for that
argument, other than a general allegation
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that eufficient evidence exists to support
finding Defendant A violated the Rule re-
garding fees. Because there is no evidence
his matter is not being handled in the fee
arbitration process, we accept the Board's
finding on this issue.

[7] Fifth, Goldberg argues Defendant A
violated IRPC 1.14 regerding 2 client under
a disability. While the Board noted the dis-
ability aspect is mentioned repeatedly by
Goldberg in his letters to the Bar, the Board
also found nothing in the record to substanti-
ate Goldberg’s claim of & disebility, the ex-
tent of any disability, and its effect. There is
also no evidence the judge believed there was
such a disability as would require special
representation. We accept the Board's find-
ing that Defendant A did not violate the rule
regarding represeatation of a client under &
disability.
[8] Finally, Goldberg argues Defendant
A violated Rule 116 regarding Safekeeping
of Property by applying funds owed to
Goldberg to Goldberg’s attorney {eps without
Goldberg’s permission. With regard to this
issue, the Board adopted by reference the
decision letter issued by Jo-Ann Bowen, the
assistant bar counsel. In ber letter, Bowen
specifically found the payments referred to
were clearly refiected in Coldberg's monthly
billing statement and there was no evidence
Goldberg had complained about those pay-
ments prior to the filing of the grievance.
Additionally, Bowen noted Defendant A's as-
sistant had submitted an affidavit in which
she stated she had been present when
Goldberg gave Defendant A permission to
apply those funds to the attorney fees bill
Based on these findings, we accept the
Board's finding that there is no clear and
convincing evidence Defendant A violated the
Rule regarding safekeeping of property

B. The Board erred in finding @ violation
of IRPC 1.16(d)-

[0] Defendant A argues the Board erred
in determining he violated TRule 1.16(d) re-
garding termination or withdrawal from rep-
resentation by failing to turn over all parts of
Goldberg's file, except that portion constitut-
ing work product. Defendant A argues the
Board erred because it incorrecily deter-
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mined Idaho law required Defendant Ato
turn over his entire file to the new attorney.
According to Defendant A, Idaho law allows
an attorney to retain a passive pOSSESSOry
lien in the client’s file after terminating rep-
reseptation, in order to secure payment of
the bill.

{10,111 In its decision in this matter, the
Board found that keeping the file until pay-
ment is made would cause extreme diffieulty
for the client and would automatically preju-
dice the client. Therefore, the Board found
clear and convincing evidence of 2 violation of
IRPC 1.16(d). The Rule states:

Upon termination of representation, a law-
yer shall take steps to the extent reason-
ably practicable to protect a client’s inter-
ests, sach as giving reasonable notice to
the client, allowing time for employment of
other counsel, gwrrendering papers and
property to which the client is entitled and
refunding any advance payment of {ee that
has not been earned. The lawyer may
retain papers relating to the client fo the
extent permitied by other law.

TRPC 1.16(d) (emphasis added). The lan-
guage of the Rule indicates the Rule is not
violated if “other law” permits the attorney
to retain the file. Idaho has recognized an
attorney’s right to retain a possessory lien in
the client's file. For example, in Frazee %
Frazee, 104 Idaho 463, 660 P.2d 928 (1983},
the Court stated:

A Lien for attorney’s fees can be gither
POSEESSOry or @ charging lien. The posses
gory or retaining lien is of common law
origin and allows an attorney o keep pos-
session of documents, money Or other
property obtained in his professional €&
pacity until he receives payment for his
professional services. Such a lien is pas
sive and not enforceable by foreclosure and
gale.

14 at 464, 660 P.2d at 929 (citations omitted:
Because ldsho law allows an atforney to
retain a client's file until the attorney has
received payment, the Board incorrectly de-
termined that Defendant A erred in refusing
to turn over his file.

The Idzho State Bar recognizes the
a1 rule allowing an attorney to retain 2
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{his case, the Board still erred in its determi-
pation of this issue. There is nothing in the
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ently undisputed by the parties that Defen-
dant A eventually offered Goldberg's new
attorney access to the file and allowed him to
copy the file at the new attorney’s expense.
While the retention of the file may have
caused some inconvenience o Goldberg, the
inconvenience did mot rise to the level of
imminent prejudice. We find no ethieal vio-
jation by Defendant A in retaining
Goldberg’s file in order to insure payment of
the putstanding attorney fees.
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& Rule is nob [12] Defendant A argues the Board erred
the af:mmey in two respects in finding be had violated

: ecogmzf.:d an IRPC 8.3(a) by making a false representation

iessory lien in to g tribunal. First, Defendant A argues the
in Frozee v.

Board erred because the staternent, when
viewed from the position of the magistrate
judge was true, not false. Secondly, Defen-
dant A argues even if the statement was

W 928 (1983),

ean be either

The posses- technically false, it was not material to the
common law magistrate’s decision to grant the motion for
1 to keep pos- leave to withdraw. IRPC 3.3(a) provides “A

ey or other
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mment for his
a lien is pas-
sreclosure and

lawyer shall not kmowingly make a false
staterment of material fact or law to a tribu-
nal”

Tn his motion for leave to withdraw, Defen-
dant A stated: “This motion is based upon
the fact that there has been no payment of

tions omitted). attorney fees to the above named law firm by

1 attorney to the client and that there has been a break-
attorney has down in the client/attorney relationship.”
ncorrectly de- Despite this statement, Defendant A freely
ed in refusing acknowledges that two payments had been
made by Goldberg to Defendant A. These

zes the gener- payments were in the amount of $586.60 in
retain a file in November 1996 and $4,085.96 in May of 1997
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Defendant A argues, however, the statement
was not faise when viewed from the position
of the magistrate judge. Defendant A points
out that after the above payments were
made, Goldberg still owed $23,000 to Defen-
dant A and this was the amount set forth in
the attorney’s lien granted by Judge Luster.
No forther payments had been made on the
aceount prior to the time of the filing of the
motion to withdraw and Judge Luster knew
no further payments had been made because
the amount set forth in the divorce decres
was also $28,000. Thus, Defendant A asserts
the magistrate judge knew Goldberg owed
$23,000 and the statement made in the mo-
tion, viewed from the perspective of the mag-
istrate was true, not false.

There is a major flaw in this argument.
The language used in the motion to withdraw
is “po payment.” The meticn does nob say
no payment has been made since the filing of
the attorney’s lien. The record does not
contain the order granting the attorney’s
Yien; therefore, we can't determine whether
the magistrate judge knew, when considering
the motion to withdraw, that he was only to
consider the time since the lien was entered.
Consequently, Defendant A's argument on
this point is not persuasive.

[18] Secondly, Defendant A argues the
statement was not material because, in order
to be material, the statement must have been
of consequence to the judge's decision o
grant the motion to withdraw. Aecording to
this Court's prior cases, the test for material-
ity is whether

(a) a reasonable man would attach impor-

tance to its existence or nonexistence in

determining his choice of action in the
transaction in question; or

{b) the maker of the representation knows

or has reason to Jmow that its recipient

regards or is likely to regard the matier as
important in determining his choice of ac-
tion, although a reasonahle man would not
so regard it
Watts v. Krebs, 131 Idaho 616, 620, 962 P2d
287, 391 (1998) (quoting Edmark Motors,
Ine. v Twin Cities Toyota, 111 Idaho 846,
848, 727 P.2d 1274, 1276 (Ct.App.1986) (citing
RESTATEMENT {Sgpconp) oF TORTS § B3R(D)
(1977)). Defendant A alleges his statement
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was not material because the magistrate
based his decision on the breakdown of the
attorney/client relationship, not on the state-
ment concerning the lack of payment of fees.
While the order granting the motion to with-
draw does not state the grounds for granting
the motion, it is undisputed the magistrate
judge was aware no payment had been made
on the outstanding $23,000 bill. It is diffienlt
to see how the knowledge that two relatively
small payments had been made prior to fil-
ing the attorney’s lien could have reasonably
affected the judge’s decision to grant the mo-
tion to withdraw. Consequently, the state-
ment, while technieally false, was not materi-
al to the magistrate’s decision. Therefore,
we find Defendant A committed no ethical
violation in his affidavit in support of this
motion to withdraw,

Iv.
CONCLUSION

Based on the foregoing discussion, we find
Defendant A committed no ethical violations
in his representation of Goldberg. Because
we find no ethieal violations, we impose no
sanctions and order the grievance dismissed.

Justices SILAK, SCHROEDER,
WALTERS and KIDWELL concur.

W
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T

2 P.3d 153
STATE of Idaho, Plaintiff-Respondent,

V.
Judy DEVORE, Defendant-Appeliant.
No. 25227.

Court of Appeals of Idaho.
April 12, 2000.

Defendant was convicted in the District
Court, Kootenai County, Gary M. Haman, o
on her plea of guilty to possession of a con-
trolled substance with intent to deliver, and
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sentenced to three years' probation on sis-
pended sentence of ten years with three
years fixed. Defendant appealed. The Court
of Appesls, Schwartzman, J, held thaf: (1)
search of defendant's residence was reason-
able, and (2) senteneing court did not abuse
its discretion in sentencing defendant to
three years’ probation.

Affirmed.

1. Criminal Law 1138, 1158(4)

When 2 decision on a motien to suppress
evidenee is challenged, Court of Appeals ac-
cepts the trial eourt’s findings of fact that are
supported by substantial evidence, hut #
freely reviews the application of constitution-
al prineiples to the facts as found.

2 Criminal Law &394.6(4)

Substantial competent evidence sop-
ported distriet court’s finding, in denying
motion to suppress evidemce obtained in
search of defendant’s residence for felony
probationer, that probationer was residing
with defendant; probationer had lived with
defendant in past and repeatedly refurned
after being told to stay away, probation ofii-
cer supervising probationer had checked
where probationer was supposedly living and
found that he had not been living there, and
probationer’s relatives had indicated that he
was again living with defendant. U.8CA
Const. Amend. 4.

3. Searches and Seizures &171

Although a warrantless entry or search
of a residence is generally illegal and viola-
tive of the Fourth Amendment, such an entry
or search may be rendered reasonable by an
individual's consent. U.S.C.A. Congt.Amend.
4.

4, Pardon and Parole ¢68

Sentencing and Punishment ¢=1993

Searches conducted pursuant to the s¥°
pervision of probationers and parolees are af
exception to the warrant requirement of the

federal and state constitutions. USCA

Const.Amend. 4; Const. Art. 1, § 17.




Taenf

-\

FORMAL OPINION NO. 101*

An inquiry has been submitted to the Idaho State
Bar and referred to the Committee on the question:

Ts a lawyer under a duty to return to the
client all of the client's files when the
attorney-client relationship ceases be-
cause the client has changed attorneys
and has paid all fees and disbursements?

The lawyer is obligated under the Code of Profes-
sional Responsibility to return the documents furnished
by the client since these documents were furnished by
+he client and belong to the client. DR 2-110(a) (2)
requires the attormey on withdrawal from a case to de-
liver all papers and property to which the client is
entitled. There is no material difference in the case
of a withdrawal or in a situation where the client
changes attorneys.

T+ is further the attorney's duty to turn over
to the client all assets. If the documents in the file
are assets of the client then DR 9-102(B) (4) imposes the
duty on the attorney to deliver such documents to the
client.

As to documents that do not fall within the
above categories, it is the opinion of the committee
that the lawyer is not under a duty to turn over these
documents and as such, the failure to turn over such
documents is not a viclation of the Code of Professional
Responsibility.

*7his is an undated opinion.

FORMAI, OPINION NO. 101 - Page 1



Ways in Which an “Interest” in
Client Monies Arise:

1. Private Contract
« Assignments
*The Bonanza case
e Health insurance (subrogation
provisions)
*The Wensman case/issues
- Lawyer’s words or conduct

2. Public Law - Typically a statutory lien
«  Hospital or medical liens
o Medicare
»  Others (child support, indigency
fund)

3. Hybrid of the two
« ERISA subrogation claims
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hearing., We affirm the district court’s or-
der revoking probation.

WALTERS, CJ., and BURNETT, J., con-

cur.
W
o £ KEYRUMBER SYSTER
i

657 p2d 1102

BONANZA MOTORS, INC,
Plaintiff-Respondent,

Y

Lioyd J. WEBB, individually; and Lloyd J.
Webb, I. Riley Burton, Monte B. Carl-
son, Kenneth L. Pedersen and Robert C.
Paine, a partnership, Defendants-Appel-
lants,

and
Robert C. Nora, Defendant.
No. 13828.
Court of Appeals of Idaho.
Feb. 8, 1083

Petition for Review Denied
March 29, 1988,

Creditor brought action against debt-
or's law firm to recover on debtor’s assign-
ment to creditor of portion of settlement of
prior lawsuit. The Distriet Court, Fifth
Judicial District, Twin Falls County, Sher-
man J. Bellwood, J., affirmed the magis-
trate division's grant of summary judgment
for the creditor, and the law firm appealed.
The Court of Appesls, Burnett, J, held
that: {1) debtor's interest in settlement was
assignable; (2) debtor's request of law firm
to endorse settlement draft did not relieve
law firm of its duty under the assignment;
and (8) disciplinary rule requiring attorney
to promptly pay client funds in possession
of attorney which client is entitled to re-
ceive did not shield law firm from responsi-
bility for failing to pay on assignment

Affirmed.

1. Attorney and Clent =116
Attorney-client relationship generally
imposes upon law firm a contractual obliga-
tion, analogous to that of agent or trustee,
to account for funds received in course of

104 IDAHO REPORTS

legal representation and to pay client any
sums to which he may be entitled

2. Assignments ¢=24(1)

Client's interest in proceeds of settle-
ment of prior action was assignable to cred-
itor to whom client owed money on delin-
quent promissory note.

3. Assipnments &1

Assignment properly may relate to con-
ditional right which is adequately identi-
fied.

4. Assignments =93

Obligor is liable to assignee if funds
assigned are subsequently paid to assignor
in violation of assignment.

5. Assignments &=91, 92

Once valid assipnment bas been made,
assignor cannot cancel or modify assign-
ment by unilateral action without assent of
assignee, nor may he defeat rights of as-
sipnee.

6. Assignments =92

After notice of assipnment has been
given to obligor, assignor has no remaining
power of release.

7. Attorney and Client &=26

Client'’s requesting law firm to endorse
draft given in settlement of prior action did
not absolve law firm of its contractual duty
to honor client’s previous assignment of
portion of proceeds to creditor to whom
client was obligated on delinquent promis-
sory note. 1.C. § 55402

8. Attorney and Client ¢=26

Disciplinary rule requiring attorney to
promptly pay client funds in possession of
attorney which client is entitled to receive
did not shield law firm from responsibility
for failing to transmit to ciient’s creditor
portion of settlement which client had as-
signed to creditor and which law firm had
obligated itself to pay. Code of Prof Resp.,
DRO--102(B)(4).
9, Attorney and Client =26

Statute providing for discipline of at-
torney whe fails to pay over money belong-
ing to his client received in settlement of
any claim did not require law firm to pay
client all of proceeds of settlement where
client had assigned portion of proceeds to
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creditor and law firm had obligated itself to
pay creditor the assigned funds. LG
§ 3-301, subd. 5.

10. Costs &=173(1)

Statute providing for award of attor-
ney fees to prevailing party in civil action
brought to recover on open account or con-
tract relating to purchase and sale of goods
did not apply to creditor’s action against
debtor's law firm to recover proceeds of
debtor's settlement of prior action which
debtor had assigned to creditor. 1C. § 12~
120(2).

11. Costs &=>252

Award of attorney fees on appeal is

appropriate only if appeal was brought,

pursued, or defended frivolously, unreason-
ably, or without foundation. 1C. § 12-121.

12. Costs e=260(5)

Creditor was not entitled to award of
attorney fees from debtor’s law firm for the
law firm's failure to pay creditor funds
assigned to it by debter from debtor's set-
tlement of prior action under statute per-
mitting award of attorney fees on appeal
where appeal generated issues of first im-
pression and authorities from other jurisdie-
tions were relied upon to reach decision.
1.C. § 12-12L.

Marvin M. Smith, Webb, Burton, Carlson,
Pedersen & Paine, Twin Falls, for defend-
ants-appeliants. Lloyd J. Webb, of the
firm, on oral argument.

Jack S. Gjording, Elam, Burke, Evans,
Boyd & Koontz, Boise, for plaintiff-respon-
dent. Randall A. Peterman, of the firm, on
oral argument.

BURNETT, Judge.

Fortunate is the lawyer who has never
become ensnared in the obligations of a
client. The law firm of Webb, Burton,
Carlson, Pederson & Paine was not so fortu-
nate in its representation of a client named
Robert C. Nora.

The firm obtained a favorable judgment
for the client in a lawsuit against an insur-
ance company. The client owed money to a
creditor, Bonanza Motors, Inc, on a delin-
guent promissory note. To obtain forebear-

ance against judgment on the note, the
client gave the creditor a partial assign-
ment of his interest in funds to be received
from the action against the insurance com-
pany. The assignment instrument directed
the law firm to pay the creditor directly
when funds were received. A copy of the
instrument was furnished to, and accepted
by, the law firm. The funds later arrived
in the form of a draft payable jointly to the
client and the firm. The client paid the
firm its fee for legal services and requested
the firm to endorse the draft. The firm did
so without restriction and relinquished the
draft—either disregarding or overlooking
the assignment. The client then negotiated
the draft without paying the creditor. The
creditor sued on the assignment and obtain-
ed summary judgment against the law firm
in the magistrate division of the district
court. On appeal, the judgment was af-
firmed by the district court.

In this further appeal, the law firm raises
three issues: (1) Did the firm owe the client
an obligation which gave rise to an assigna-
ble right? {2) Did the assignment remain
binding upon the firm after the client paid
the firm its fee and requested endorsement
of the draft? (3) Could the law firm ethi-
cally have declined to comply with the
client’s request? Because we answer each
question in the affirmative, the judgment
in favor of the creditor is upheld.

In an appeal from summary judgment,
our function is to determine whether there
are genuine issues of material fact, and
whether the prevailing party was entitled
to judgment as a matter of law. LRCP.
56(c). The record in this case discloses no
disputed facts. Accordingly, we focus on
whether the creditor was entitled, as a mat~
ter of law, to judgment against the law
firm.

[1] First we consider the question of
whether the client had an assignable right.
The assignment actually embraced two ele-
ments—the client's underlying right to re-
cover from the insurance company, and the
client’s right to disbursement of funds by
the law firm when proceeds of the action
were received. Regarding the first right, it
is settled in Idaho that a cause of action, or
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“thing in action,” may be assigned. I.C.
§ 55402, See Whitehead v. Van Leyven,
347 F.Supp. 505 {D.Idaho 1972); Casady v.
Seott, 40 Idaho 187, 237 P. 415 (1924). Re-
garding the second right, it appears to be
well established that an attorney-client re-
lationship generally imposes upon the law
firm a contractual obligation, analogous to
that of an agent or trustee, to account for
funds received in the course of legal repre-
sentation and to pay the client any sums to
which he may be entitled. See cases cited
in TA CJS. Attorney and Client § 247
(1980). Nothing in the record negates the
existence of this general obligation in the
present case.

[2] In its ably written briefs, the law
firm has contended that the obligation to
disburse funds did not give rise to an as-
signable right, because the firm owed the
client no “debt” when notice of the assign-
ment was given. However, whether the
law firm's obligation to its client constitut-
ed a “debt” is not the dispositive guestion.
Subject to restrictions not asserted here,
modern contract law recognizes the assign-
ment of rights to performance of obliga-
tions other than “debts” See generally J.
Calamari & J. Perillo, the Law of Contracts
§§ 18-7 et seq. (1977). The firm also cites
numerous authorities for the proposition
that an assignment fails if the purported
obligor is not, in fact, obligated to the as-
signor. The proposition is correct but inap-
posite to this case. From the outset of the
attorney-client relationship, the law firm
was obliged to disburse, and the client had a
right to receive, any funds to which he was
entitled.

[8] The fact that performance of thig
obligation occurred later, when proceeds of
the lawsuit arrived, does not defeat the
assignment. With exceptions not applica-
ble in this case, a right to future perform-
ance of an obligation may be assigned. See
Restatement (Second) of Contracts § 321(1)
(1979); 3 8. Willisten, A Treatise on the
Law of Contracts § 413 (W. Jaeger 3d ed.
1960). Neither is the assignment defeated
by the fact that the client’s right o receive
meoney necessarily was conditioned upon the
availability of proceeds from the action
against the insurance company. An assign-

ment properly may relate to a conditional
right which is adequately identified. See
Restatement, supra, § 320; 4 A. Corbin,
Corbin on Contracts § 874 (1851).

The law firm has argued that the insur-
ance company was the true obligor in this
case. It may be freely conceded that the
ingurance company owed a debt; but we
are not persuaded that this altered the sta-
tus of the law firm as an obligor to its
client, with respect to funds received. We
conclude that the law firm owed the client
an obligation which gave rise to an assigna-
ble right.

[4-6] We turn next to the question of
whether the client’s actions, in paying the
law firm its fees and requesting endorse-
ment of the draft, relieved the law firm of
its duty to the creditor-assignee under the
assignment. Notice of an assipnment puts
the obligor on guard. The oblipor s liable
to the assignee if the funds assigned are
subsequently paid to the assignor in viola-
tion of the assignment E.g., Chapman v.
Tyler Bank & Trust Co., 396 S.W.2d 143
(Tex.Civ.App.1985); see generally 4 A. Cor-
bin, supra, § 830. Once a valid assignment
has been made, the assignor cannot cancel
or modify the assignment by unilatera] ac.
tion without the assent of the asgignee; nor
may he defeat the rights of the assignee.
E.g., Wymer v. Wymer, 16 B.R. 497 (Bkrtey.
9th Cir.1980); Shore v. Shore, T1 Cal.App.8d
290, 139 Cal.Rptr. 349 (1977).  After notice
of the assignment has been given to the
obligor, the assignor has no remaining pow-
er of release. 4 A. Corbin, supra, at 577

[7] In the present case, the client acted
unilaterally in requesting that the draft be
endorsed and delivered to him. The record
discloses no contention that the creditor had
consented to such treatment of the funds
assigned.  Accordingly, we hold that the
client’s request did not absolve the obligor
law firm of its contractual duty to honor
the assignment.

[8] Finally, we consider whether the law
firm ethically was required to acguiesce in
the client's request. Ethical standards for
Idaho lawyers and law firms are established
by the Code of Professional Responsibility
adopted by the Idaho Supreme Court. The
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law firm contends that it was constrained
to endorse and to relinquish the draft, upon
the client’s request, under DR 9-102(B)(4).
This disciplinary rule requires an attorney
to “[plromptly pay [to the client] .. as
requested ... the funds ... in the posses-
sion of the lawyer which the client s enti-
tled to receive” (Emphasis supplied.) In
our view, the rule does not shield the law
firm from responsibility for failing to trans-
mit the assigned funds to the creditor-as-
signee. The client had dealt with those
funds by a valid and enforceable assipn-
ment. He was not “entitled to receive” the
funds assigned.

[9] The firm slso argues that 1.C. § 3-
301(5) required it to pay all funds to the
client. However, this statute provides for
discipline of an attorney who fails “to pay
over ... money ... belonging to his client

received in ... settlement of any
claim.” Assuming, without deciding, that
this statute remains in force notwithstand-
ing adoption of the Code of Professional
Responsibility, it still does not require a law
firm to pay a client money to which he is
not entitled. 1t simply requires payment of
money “belonging” to the client.

Our view is parallel to that expressed in
Brinkman v. Moskowitz, 38 Misc.2d 950, 238
N.Y.8.2d 876 (N.Y.App.Term 1962). In that
case a New York appellate court held that a
lawyer who had notice of an assignment by
the client, but who disbursed settlement
proceeds in disregard of the assignment,
was liable to the assignee. The law firm in
this case argues that Brinkman is distin-
guishable because the lawyer there had full
control of the funds, while the law firm
here was one of the parties to a jointly
payable draft. This is a distinction without
a difference as far as the assignment. is
concerned. The firm still was required to
honor the assignment. The jointly payable
draft simply altered the available means of
doing so. Among other alternatives, the
firm could have withheld its endorsement
unless the client agreed to proper distribu-
tion of funds through the firm's trust
account. In any event, the firm was not
ethically bound to give the client more than
the sum to which he was entitled. We
conclude that the law firm is lable to the

creditor for funds relinquished to the client
in violation of the assignment.

[10] The ecreditor has requested an
award of attorney fees on appeal under 1.C.
§ 12-120(2) or § 12-121. Section 12-120(2)
provides, in part, for the award of attorney
fees to the prevailing party in a eivil action
brought to recover on an open account or
contract relating to the purchase and sale
of goods. The ereditor's cause of action
against the client in this case may have
related to a purchase and sale of goods; but
the cause of action against the law firm did
not. That cause of action was founded
solely upon assignment of proceeds from a
lawsuit. Such an action is not covered by
§ 12-120(2). Accordingly, we decline to
award attorney fees under this section.

[11,12]) With respect to § 12-121, an
award of attorney fees on appeal is appro-
priate only if the appeal was brought, pur-
sued, or defended frivolously, unreasonzbly,
or without foundation. Minich v. Gem
State Developers, Inc, 99 Idaho 911, 591
P2d 1078 (1979); LR.CP. 54(e)(l). We
have held that such an award will not be
made where a decision is based upon legal
authorities from other jurisdictions, and the
appeal has helped to develop Idaho case law
on the subject. Shelton v. Boydstun Beach
Ass’n, 103 Idaho 818, 641 P.2d 1005 (Ct.App.
1982). This case has been characterized by
an interface of assignment law with the
legal and ethical duties created by the at-
torney-client relationship. It has generated
issues of first impression in Idaho. We
have relied largely upon authorities from
other jurisdictions to reach, and to support,
our deeision. Consequently, we award no
attorney fees on appeal.

The order of the district court, upholding
the judgment in the magistrate division, is
affirmed. Costs to respondent, Bonanza
Motors, Ine.

WALTERS, C.J, and SWANSTROM, J,
coneur.
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RULE 1.15: SAFEKEEPING PROPERTY

(a) A lawyer shall hold property of clients or third persons that is in a

lawyer's possession in connection with a representation separate from
the lawyer's own property. Funds shall be kept in a separate account
maintained in the state where the lawyer's office is situated, or
elsewhere with the consent of the client or third person. Other property
shall be identified as such and appropriately safeguarded. Complete
records of such account funds and other property shall be kept by the
lawyer and shall be preserved for a period of five years after termination
of the representation.

(b) A lawyer shall deposit into a client trust account legal fees and

expenses that have been paid in advance, to be withdrawn by the lawyer
only as fees are earned or expenses incurred.

(c) Upon receiving funds or other property in which a client or third person

has an interest, a lawyer shall promptly notify the client or third person.
Except as stated in this Rule or otherwise permitted by law or by
agreement with the client, a lawyer shall promptly deliver to the client or
third person any funds or other property that the client or third person
is entitled to receive and, upon request by the client or third person,
shall promptly render a full accounting regarding such property.

(d) When in the course of representation a lawyer is in possession of

property in which two or more persons (one of whom may be the
lawyer) claim interests, the property shall be kept separate by the lawyer
until the dispute is resolved. The lawyer shall distribute all portions of
the property as to which the interests are not in dispute.

(e) Nothing in these Rules shall prohibit a lawyer or law firm from placing

clients' funds which are nominal in amount or to be held for a short
period of time in one or more interest-bearing accounts for the benefit
of the charitable purposes of a Court-approved Interest on Lawyer Trust
Accounts (IOLTA) program.

*(f)Unless an election not to do so is submitted in accordance with the

procedure set forth in subsection (j) of this Rule, a lawyer or law firm
with which the lawyer is associated who receives client funds shall
maintain a pooled interest-bearing depository account for disposition of
client funds that are nominal in amount or expected to be held for a
short period of time. Such an account shall comply with the following
provisions:

(1) The account shall include all clients’' funds which are nominal in
amount or are expected to be held for a short period of time.



(2) No interest from such an account shall be made available to a
lawyer or law firm.

(3) The determination of whether clients' funds are nominal in
amount or to be held for a short period of time rests in the sound
judgment of each lawyer or law firm.

(4) Notification to clients whose funds are nominal in amount or to be
held for a short period of time is not required.
*(Section (f) amended 6-5-06)

(g) An interest-bearing trust account established pursuant to subsection (a)
of this Rule shall be established in accordance with 1.B.C.R. 302(a)(2).

(h) Lawyers or law firms depositing clients' funds which are nominal in
amount or to be held for a short period of time in an interest-bearing
depository account under subsection (f) of this Rule shall direct the
depository institution:

(1) to remit interest or dividends, net of reasonable service charges
or fees, on the average monthly balance in the account, or as
otherwise computed in accordance with the institution's standard
accounting practice for other depositors, at least quarterly, to the
ldaho Law Foundation;

(2) to transmit with each remittance to the ldaho Law Foundation a
statement showing the name of the lawyer or law firm for whom
the remittance is sent, the rate of interest applied, and the
average account balance of the period for which the report is
made; and

(3) to transmit to the depositing lawyer or law firm at the same
time a report showing the amount paid to the Foundation, the rate
of interest applied, and the average account balance of the period
for which the report is made.

(i) Interest transmitted to the ldaho Law Foundation shall, after deduction
for the necessary and reasonable administrative expenses of the Idaho
Law Foundation for operation of the IOLTA program, shall be distributed
by that entity in proportions it deems appropriate, for the following
purposes:

(1) to provide legal aid to the poor;

(2) to provide law related education programs for the public;



(3) to provide scholarships and student loans;
(4) to improve the administration of justice; and

(5) for such other programs for the benefit of the public as are
specifically approved from time to time by the Supreme Court of
Idaho.

*G)A lawyer or law firm that elects to decline to maintain accounts
described in subsection (e) of this Rule shall submit a Notice of
Declination in writing to the Executive Director of the Idaho State Bar or
designee by February 1 of the year to which the Notice of Declination

will apply.

(1) Notwithstanding the foregoing, any lawyer or law firm may
petition the Court at any time and for good cause shown may be
granted leave to file a Notice of Declination at a time other than
those specified above. An election to decline participation may
be revoked at any time by filing a request for enroliment in the
program.

(2) A lawyer or law firm that does not file with the Executive Director
of the Idaho State Bar a Notice of Declination in accordance with
the provisions of this Rule shall be required to maintain account
in accordance with subsection (f) of this Rule.

*(Section (j) amended 6-5-06)

(k) Each active member of the Idaho State Bar shall certify, each year, upon
making application for licensure the following year that he or she has
and intends to keep in force, in the state of ldaho, a separate bank
account or accounts for the purpose of keeping money in trust for his or
her clients, which account conforms to the requirementis of this
disciplinary rule, or that because of the nature of his or her practice no
client funds are received. Certification shall be upon a form to be
provided by the Idaho State Bar and shall include the following:

(1) The name and address of the lawyer or law firm filing the
certification;

(2) The name and address of each financial institution in which the
account or accounts are maintained;

(3) The number of each account maintained pursuant to this rule;

(4) The dates covered by the certification; and



(5) The signature, under penalty of perjury, of the lawyer making the
certification.

Commentary

[1] A lawyer should hold property of others with the care required of a
professional fiduciary. Securities should be kept in a safe deposit box, except
when some other form of safekeeping is warranted by special circumstances. All
property that is the property of clients or third persons, including prospective
clients, must be kept separate from the lawyer's business and personal property
and, if monies, in one or more trust accounts. Separate trust accounts may be
warranted when administering estate monies or acting in similar fiduciary
capacities. A lawyer should maintain on a current basis books and records in
accordance with generally accepted accounting practice and comply with any
recordkeeping rules established by law or court order. See, e.g., ABA Model
Financial Recordkeeping Rule.

[2]  While some jurisdictions permit lawyer so keep a minimal balance in the
trust account to cover bank service charges, Idaho does not permit this practice.

[3] Lawyers often receive funds from which the lawyer's fee will be paid. The
lawyer is not required to remit to the client funds that the lawyer reasonably
believes represent fees owed. However, a lawyer may not hold funds to coerce
a client into accepting the lawyer's contention. The disputed portion of the funds
must be kept in a trust account and the lawyer should suggest means for prompt
resolution of the dispute, such as arbitration. The undisputed portion of the funds
shall be promptly distributed.

(4] Paragraph (d) also recognizes that third parties may have lawful claims
against specific funds or other property in a lawyer's custody, such as a client's
creditor who has a lien on funds recovered in a personal injury action. A lawyer
may have a duty under applicable law to protect such third-party claims against
wrongful interference by the client. In such cases, when the third-party claim is
not frivolous under applicable law, the lawyer must refuse to surrender the
property to the client until the claims are resolved. A lawyer should not
unilaterally assume to arbitrate a dispute between the client and the third party,
but, when there are substantial grounds for dispute as to the person entitled to
the funds, the lawyer may file an action to have a court resolve the dispute.

[5] The obligations of a lawyer under this Rule are independent of those
arising from activity other than rendering legal services. For example, a lawyer
who serves only as an escrow agent is governed by the applicable law relating to
fiduciaries even though the lawyer does not render legal services in the
transaction and is not governed by this Rule.



[6]  The Client Assistance Fund (Section VI of the Idaho Bar Commission
Rules) refers to the collective efforts of the bar to reimburse persons who have
lost money or property as a result of dishonest conduct of a lawyer.

7] Paragraphs (e) through (j) of this Rule set forth the provisions of ldaho’s
Interest on Lawyer Trust Accounts (IOLTA) rule.

[8] Paragraph (k) notes the requirement in the Idaho Bar Commission Rules
that lawyers certify compliance with trust account practices on the annual license
form.
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NEGOTIATION AND SETTLEMENT

Beware the ERISA

health plan lien

You've negotialed a good settlement for your client. But
now the client’s health plan wants to be resmbursed for
the medical benefits it paid. Can the plan’s lien be

defealed-—or negotiated down?
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Supreme Couit's declsion in Seveboff v
Mid Atlantic Medieal Srrvires, Ine., gave
KRISA Hiens some very farge teeth by
holding that BRISA plans can enforce
complewereimbursementof thejr Jiens.!
The case originated in California, where
Marlene Serebofl and her husband,

Joel, received health insurance under

her employersponsored plan. Mid At-
Luntic Services administered the plan,
which was covered by ER1SA.

The plun's “acts of thivd parties” pro-
vision stated that if the Serchalfs re-
celved benefits for an injury or illness
and later recovered damages refated w
atort elalm against a thivd pany forthit
injury or iliness, the Screboffs would
have Lo reimburse Mid Adantic Services
for the benelits they had received. The
provision atso stted that Mid Ataadic’s
share of the recovery would not be re-
duced I the Sereboffs did not receive
the fudl damugus clabimed.

TheSereboflywercinjured in nearac-
cideint, and the plan paid abont £73,000

of the couple's mudice expenses. They
sued several hird partics, secking dam-
agerfortheir injurics. Showtlythereaftey,
Mid Alantic notificd tse Screhoffs tha
it was asserting a lien on any recovery
theyreceived. The Scyehofls seitled the
Jawsuitfor §750,000 bt did not pay any-
thingto Mid Alkanric.

Mid Atantic sued to erforee the livn
under 8502{a)(8) al ERISA, clahming
that itwas entitled o reiraburscment as
a matter of cquity. Thatseetion of the
statute peremhsalawsult o enjoinanyact
ur practice thal vioktes the tenns of «
plan, ertonbtain “otheroppropriate eg-
uitable reliof” Lo enforee the wrms of
Pever [1. Wavne 1V of Louivuille,
Kentucky, and Marx R. Tavror of
Sull Lake City ave both divectors of the
Garretson Law Firm annd of argional
affices of the Garretson Firm Lien
Resolution Center, They ean. be reached
ot phw@garretsonfirm com  aud at
mtuylor@garratsonfivn com.
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case, anditis crocialthat ERISA Liens be
dealtwith properly?

Getiing started

'Lhe first thing you will probablywant
to know is whather you owe any ollipa-
ton to £RISA Yien holders. Mustyouno-
tily FRISA plans of third-party clims?
Can you simply disburse the settlevnent
{unds 1o clients and luave them to work
outllens on thelr own?

The answers 1o these questions ave
changing in light of the Seeboff decision
and developing state ethical rules. These
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of the plan, rather tranafull recharion
of its wrms. For this reason, iUls lnpos-
sible that the SPD “anticip.ile cvery poss
sible idiosyneratic camingency (hat
might affecta particular participunt’s”
cligibility for benefits ®

Because the SPD cannol eaphire
every detail of the emire health benefi
plan, there is sometimes w runllicthee
twecn whatis contatned in the plananed
whatis contdnedin the 5PN, he SPD
dees vy tontain specifie subrogarion
Janguage, iris important w nndestand
whit coutts in the upplicable jutlsdic-

ERISA governs virtually all private employee
health plans, so that when your clienl’s

plan asserts a lien on settlement funds, it is
likely to be an ERISA lien.

sourees indicate an cmearging duly o
FRISA lien holders. Stae ethics opine
inns are imposing a duty to hold dispul-
cut funds Chere, the dien amount) in the
anoiey's wust account until the liea is
resobved M

Thwerefore, Uie release of sentlement
proc e eds 1o your client in the face of a
potcistial ERISA lien could give rlse 1o
two separate complainls againstyout an
cthical complaint basedon an alleged vi-
olaton of astate’s rules of profussional
corduct,' and another compluint seek-
g the remedics prescrihed by 29118 G
§113%(a) (3)." You should be aware of
these possibilitics and actaccordingly.

FRISA goves s virumliy all privade en-
ployeeheaith plans. When your client’s
ermployee health plan asserss a lien on
the setilement funds, itislikely tobe an
ERTSA hen. However, there are sornc ex-
ceplions to thisrule. suchas government
vmployee plans (federal, stute, and lo-
cal) and church employee plans.®

The summary plm description (SPD)
is the plainanguage summary of the
plan that the administrator is obligited
to furnish to cach participunt.” fris the
roadmap Lo the len's validity and val-
terability Lo defenses, Obtaininga copy
early is crucial.

The SPDisinwended o he asununary

tion howe satd abowrwhich doanven—
rhe full plan document or the SPD—
controbs the plan’s lien rights.”

T most cases, {Cis reasonable w treat
tre SPD as though it iy the controliiug
documeny however, onanere dilfeult
Hens it is wise to demand andreview n
copy of the untire plan aswell® Assoon
as you receive notice of wpatentiatlicn,
you shouled make a written request for
the SPD andother necessary Jdonnments
as discussed below,

Ascertaining
enforceability

There are two basic types of FRISA
biealth plans: insured aud seiffunded
An insured plan ig a health plan where
the employer hios purchased s group -
surunce policy for its employees [rom o
health insurance carden A sefffundad
ERISA planis onein which the employ-
er completely funds the plan and pays
forumployee healthcare with its own as-
sels. Those two Lypes of phans and their
Hens are Irpated differently wnler
ERTSA, due o somewhar confusing
rules nsto when thatfedeial hady of Taw
preemprs stare insurance liwaid when
it works in tandem with state Ly,

The generad rile is that FRISA pre-
einptssiate iw i the governance of cip-
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plovee ealth plans? However, the ex-
ception is found in ERISA's “saving
chanse,” nnder which ste laws regnlae
fng nsuranee ate saved Brom the sweep
of federal precinption This cluuse
greatly narrows thescape ol FRISA pre-
empiiony where health sunnce carri-
py5are concerned.

Thesving rlase provides thachealih
insirance  carricis—and the gioup
hetdymsurane e policias they sell to cm-
ployers—are subject lo stae kaw. Thus.
cldtns basted onan employee health
phan purchased through a health insur
muee cartier wre poverned by both state
Prwand ERISA.

}awever, the “"deemer clase,” which
hanediately follows the saving clse,
provides g o sel-funded cmployer
hepefiy plan is not to be coasirlered
{m "deemed”) an insurance conpi-
ny.® Applicardon of 1his somewhat cir-
cirar statntory language creates the re-
solt thalselflunded ERISA plansare not
s juct raste law but health insuranee
carriees and instred BRISA plans are ™
Peeunsof this distinerion, delermining
whethoran GRISA planisselHunded or
inturedis ol greatimporwance

Sel-funded LRISA plens are exempt
frean seane Ly regmtarion. Becase solls
{nndud plansare uotconnected anio-
spswy company, 1hey benelit from
PRISA precinption. As thie Suprume
Conetsatd e W Corp. v Flollidey,"State
Javes that divee tly rogeliste insurance .
danot rechsell-loded employee ben-
wfit plung because tie phus may nothe
theerued [0 fussumnee companiss, ol
o1 insurers, or ongraedin the businessof
maneance for purposes of such sale
T e

Tnsured TRISA plans are subject to
state By regulation. When an insared
plan asscrts o lenagainst 8 personad in-
jury serttemeny, i ihe insurcr—naot the
plan—thal is attempting 0 recoup lis
vxperses. Hoffidey ngain: "Aninsunue
conpany thitinswes aplan remainsan
tnzuer for prerpnses of stie s pue
porting toregulate insurance alterap-
phcativn of the decraer cse,™

Of course, the fusurance company i
uak rolicved Froim stace insuranee regi-
Faion . This was contirmedd in Flolliday,
whewe the Supreme Coutt interpreted

the decmer clanse to mean that “if a
plan isinsurcd, astate nay regudate itin-
directly through reguludon of ils insur-
er and its insurer’s insurance eonrracts;
if the plin is wtinsured, the skake may
notregulatein"™

Given the distinction between in-
sured and sellf-funded plans, the ques
tion arises of how 1o freata plan thatis
self-unded but bias also purchased ex-
cess or “stop losy” insurance 10 cover
large, unexpected claims. Does the pur-
chase of this type of insurance make un
otherwise selfFfunded plan “insured” {ot
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selffunded status when theicplansare,
in fact, insured. The SPI should not be
relied anasthe Mnalword on thisciucial
muatber

Another resource w checkls e plan's
Form 5500, whichmusibe filedcachyear
with the DOT and must dackare the ap-
propriate funding statny Many (Ll not
ally uf these documents may he found
online at the site www.iiccerisa.com by
searching the Forw 5300 filings by e
ployername. If the Form st canuot be
located i Uids way, it can abwiys be re
quested [rom the planadroinhbatorun-

ERISA lien requiremenls can vary from one
circuil court to another: An ERISA lien might be
fully enforceable in one circuit and completely
unrecoverable in another.

the purpuses ol ERISA precmption?

Tn awerd, no. The TLS. Department
of Labar {DOL)Y has taken the position
that merely olvtaining a stopioss insus-
ance policy will nat canse aplan 1o lose
ity self-funded status Tor ERISA pre-
emption purposes® Although  the
Supreme Courthus noladdiessed theis-
sue, the DOL's view appears (o be unis
formly adopted throughont thefederal
circuits, meaning at the terms of
FRISA and the provisions of the plan
will still preciupt state Taw despite the
presence of stoposs instrunee.™

Delermniningwhether the ERISA plan
isinsured orsel-lunded will tell vou whar
rules you're phiying by: federal Taw ex-
chisively or state law as well. This is cru-
cial ta evatuaring the strength of aben,
State fsurance samies and conunun
taw will often ofTer equitable defenses
agalnst e lien thatare notavaitable up-
der the purely federal Jaw of FRISA.
Thus, ftis critical w determine whether
the ERISA plan Is insuved and to be fa-
miliar with state subragation law.

The 8P 15 required to disclose the
funding amrangenient of the plan
However, not all plan adminisirators
comply with this rule. Sone fail to dis-
close atall, while others—innocently or
otherwise—have been known do cliim

er 20 U.5.G. §1021¢L) (4).

Also, if (he plan adminisiralor ac-
knowledires thatun insurinee compitny
Is conwected to the plan bur asscrds Gsat
the insurer plays merely wn adninistra
tive role, requesta copy of the adminis-
trative service contmict hoiweenthe -
ployerand the insurer. Take Ui time to
tharoughly investigate the unding sin-
s of the plan—itconld ke aconsid-
erable difference i the plw'stightof
recovery when i tries ko go aier your
clicnts setdement proceeds.

FRISA plansofleniey o vnforee thetr
licn against a plan benelichry’s (hivd-
party recovery assets with the mgument
that, breause federal Iaw applies, your
client must satisly the lien in full. This
argumentis olten merely nscare tactc.

ERISA cirrics requircmants of ity
cwn that a lien mast satisfy o be en-
forceable. Some of thuse reguirements
are appliod upiversally: owower, others
areiuter preted with dramutically iler-
entresubts among the federal ¢l revits,
An FRTSA llen might be fully enforee-
able inone cireritand compleicly nnres
coverable in another.

For example, the Sixth Cirrnit has
adopted the "make-whole” dociine as
the defaultrule, eficetively baring re-
coveryof an ERISA [ien unlews the plan
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hissspeeifically rejoced the nnke-whole
nule in the plan connact ¥ However, the
Fourth Gireuit has mken the opposhie
position thaltheducitine never applics.
making thesune ien fullyenforreable ™

Ag voted above, §f e ERISA plan s
nsured, state defenses may also affuct
the plan's ability to secover its lien and
shivld o understood. Again, these Taws
varywidely from stare 1o state.

Few ocamples, ats insured plan in Ken-
treky could sl endos e s len i foll
Hersever, thin sane plan in Virginia
wotdd b unable 1o enfurce its smbroga

The reasen for this lies in the type of
lien-related reliet allowaed by RRISA.
The sttile provides that a plan may
seek only "equitable relicf” to enforce
its nms.” $he equitability of the relief
soughtstands as the basis forthe Court's
derision in Smebaff and the previously
controlling decision of Great-Wat Life
& Annuity Insurance Cov. Knudwn®In
hoth cases, the Courtatiempled (o des
cipher what Congress meant by “equi-
tible relicf.”

In Great-West, the ER18A len was held
nnenforceable because the third-party

Excamine an ERISA plan’s third-party

recovery provision closely. If it does not identify
seltlement proceeds to which it is entifled, then
under Sercboff ils lien is unenforceable.

tien 1 il due o tha state's antiubro-
gaton statate, dlowingyou to disvegard
the Bonaltogether * Thig, i state or cir-
cuit hunadary can make asipnificant dik-
fereueein e rght ol reimbursenment.

[Gafinitg defenses

(ce yor've obiniited a cony of the
SN anderstiusd your jurisdiction's
stnre gn fhe jssoes, you van dovelop a
stdegy for addressing the Hen. This
anwtesyshould be biscd onthe defens
e that o available given the laugwage
af e SPDamd the applicable Taw A fow
defovses are wnlversul; othiers depend
v thye jurisdicion The lollowing are
the inost conumon delenses.

The specilie-fund doctrine. In Soe
faff, the Courtheld it an ERISA car-
rierisahletoenforce its pliays third-por
Iy recusery provision nnder federad law
et Fang av e plan “specilicadly identi-
{lefs] o particnlir und, distinet [rom
{ihe plan beneficiaries'  peneral assets
[nzmely, Wresetiloment procgeds them-
sehend.. andapacdenlay share of dint
funid o which [the plan] was entided
fmesning up w the amount the plan
pab oy injuryrebted caee]. ™ Lhislan-
pth o s ceitics) vo abl ERISA plans, 2nd
itwill ke o yenk an LRISA ien vight
froem the st

galrntar lecember zooy

recwvery provision of the plan atissue
dic not specify 4 particuln fund fromw
which to recover the fien. Rather, it
souphitiegal restitntion from the client's
general assers ™ The Cou theld thatsuch
relied was “leyal” rabier than “equitble”
and not perinissibie under ERISAL

Echoing the ruling in Great-Wesi, the
Sereboff Courtfound that one feature of
cquitblerestimtion istheiipsition of
a"constructive wrust” or "eguitable lien™
on “particular funds or praperiy in fhe
[etient 5] possession. ™ [lowever, Serchoff
was distinguishicdd frovn Gryvd-West in two
ways. First, the settdenent funds had
heenseenside pending tie resoluion of
the ¢ase and were still in the Sevelof(y’
possession and contiol* Seeond, the
Court found thar rhe planlangoage jus-
tificd equitable restituion for lwo yea-
sons:The plan specificallyidentified the
setdemnenl proceeds—apart from the
Sereholls' peneral assets—as belng sulr
ject to ite Jien; and the plan limired its
right of recovery Lo only the amountit
hud paid for injury-relitod care, 15 op-
posed ta thescilement asawhole®

By identifying a specific fund irpm
which it would claim reimbusenment
(the sctilement), and Hmideg thatre-
imbursement 1o the amount wwhich it
wits vuilably enlided (the amount it
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had paid for injuryretated care), he
plan had created a “constructive trst”
on that partion of 1ha seniement, In
essence, the Sereboff Court concluded
thar thatportion of thesettomentright
futly belonged to the plan, and its recov
erywas ther ¢fore equitable.”

‘When analyzing the Ianguage of an
ERISA pln that is wsserting o lien
againsta client, exarine the thirdparty
recovery provision closely, ¥ the lin-
guage does notidenufy a specilic fnd
to which it is cnritled—-namcly, the set-
dermentproceeds-—or dovs novlinsitthe
plan'siccovery to the amountivhias paid
for injuryschited care and is s right
fully entitled to, then under Serdaff the
lienisunenforceable.

"Fhe make-whole docirine, 'This dac-
trine is, byand large, a common lw rale
Ut Himits an tnsurer's i o snbroga-
ton, The Fowsth Chreuds has expliined
it this way:

Generdly, undey e doctrine un i s
entithed 1o subrogation of wn frangerd's tve
cuvery agnindt a thivd party only o the éx-
went that Uie combivation of the poceeds
the ngures has slready podd w e Sasiral
ated the inswed’s recovery frons the thind
party exceed e instred s ural danages,
In ather wendy, the nsurend must be miadue
whale hetore the nsarep criy tx¢se Y
right of subrapmtion !

‘There anendyexistsn creuitsaphtns
w whither the makewhole dogtring
should be applicd as the defavlirnlein
ERISA subrogation. The Fourth Girewit
recently rejeeted the dockrine as the de
fanlt rule, reasoning that "sach arule
would fristare the purposcs of ERISA
by requiring plan diaflers Lo dgject
legattese inro plans rather than use cear,
ordinary imguage explining the plan's
provisions." " Quer circutls tikiug u siin-
ilarposhion incdude the Firss, Thived, and
Fighth*

Howoever, somne cireuits do upply the
make-whole doctrine m FRISA fiens.
‘the Ninth Circuit clearly adoptod the
docirineasthe defisuiliule, stinting tiat
“in the absence of a clear conteact pro-
vision to the contrary, an insured must
bemadewholebelore aniusuicr canen-
force its right 1o subragation.™ OLher
{ederal conrts of appeals neing the doe-
rine as e defaadt 1ule inctude the
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Sinthy, Seventh, and Elevensh Civeuits #
Many stales alse apply the doctrine
swminstinenred plaos.™

hi jurisdicionssupporting ihe make-
whole dectrine, it iy generally consid-
erettonlya default rule that can be ab-
ropated by specific planlanguage. "IF a
plurscrsourthe extentof thesubroga-
lipmvightoystres that the participant’s
rightio hemade whole is superseded by
the pton's subrogation right, nosilence
ty bty exists,” the Shal Gircuit
fas said* The policy language ehro-
paring the doclrine nust be vonspleu-

jorityof Tederal circuits have ruled that
an ERISA plan necd not conuibuie Lo
artomey fees wheie its own plain lan-
guagre ives it an ungualified right to
retmbursement.®

Bven # the plan is ambignous or
silent on the matter of altorney fees,
the question of whether the pian must
contribute to the foes is st unsettled
Asthe Eighth Civculthas putit, silence
on the issue of fees may mean wo
things: thatthe plan isalwaysentitled to
all of its clutms for retnburse ment ve-
pardless of the resuhtssuchia rule could

Alihough a plan might not explicitly highlight its
excnzfstion from attorney fees, various circuils are
finding that plan language can be clear enough 1o
finit participants on nolice of that exemprtion.

ots, phain, and clea so tiat il is under-
stood by the be nelictary ! Otherwise,
the doctrine will apply Once again,
ceae e ion ol the plan linguageis
earentiak.

U themakewhole docirine does not
applyor Insbeen properlyabrogated by
the plan, a wellcralied ERISA phlin

conld be ontitled o most or even all of

e cliont's sctiement proceeds iF the
senleragntamauntien 'ty encuglhito
satiofy the e In these canes, you st
ndvonryonn negotiaing skills, ws the Jaw
wey not olley your client a defense
agatnstihe fien. You should alsa notify
yoi tlivirof thispossibifity, nsitwill ke
Iy affect the cient's incentive to pursue
thierclalm.

The *common-{und” or “comtmon-
Lenudlh® docirine, This doctrine de-
msieds thae e Hen holder eonylbute
1o nuorney feas. According Lo the Sev-
enth Cirenit, e underlyng theory is
thott ws "alleny [the insurer] o obrain
il beonelit from the plaanill’s ellorts
whhntcaniribuing equally to the Titk
gation cipenseswenld be to curich {it)
pipsdyatthe plainif’s expense,™ Re-
divi Livus for attewney fees are viriually
towting with respeet to other lieps,
whicliiswhy manyattorneys expeet the
st of TRTSA News, However, the nrae
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produce, or that the plan whl pay rea-
suttble fees and expenses providing
some support and incentive to the
plan's benefictarics ro move forward
with their claiing, o whicl the plan will
be partinlly subrogated ™

Even though o plun might not explic-
itly highlight its exemption from atlor
neyfues, various drcuitsare finding that
plan nguage can be clear enough to
put plan participants on notice of 1hat
exemption. The Third Clicuiy, for ex-
ample, has stated that "it would he in-
euuitable 1o permit [the participans] to
partake of the benefits of the plan and
then, after they had received a subsran-
tial serdement, invoke common law
principles to establish a legal justifica-
tion for their reftsal wo satisly their end
of the burpain,™ Thus, even il aself
funded plan issflent on the nater, the
ERISA llen miay not hawe to be reduced
forattormneyfees,

Negotiating
the perfect lien

It §s entirely possible for an FRISA
plan o have a fully enforceable lien in
place. Sawy plin connsel are likely to en-
sure that the magic subregation words
are contained in te plan docnmenrs,
soyoushould notexpect torely v poor

ly drafted subrogation previsions in
many cases. Also, you inight {ind your-
selfin an mafuvorably jurisdiction.

If the plan Janguage is solid, and all
pussible defenses ave cither wnvailable
or have been abrogated by the plan's
terms, e plan can legally demand ful
paymentof the lien: Indids event, there
are many negotiadon gt 1o be wied,
and others o be aveided.

The wrong approach is o helliger.
cntlyrefise w cooperate. Before Setnff,
this tactic ruight have proven snccessful;
however, given Sarbof)f 't clarily on the
rights of enforceabilily, sueh an ap
proach havites trouble Refusal tesitly
avalid Yien can endanger the clivne's -
wire benelits and risk fitigation by the
fien holder. I this approach damages
your centsinterests, it also naises by
of professionad Habiliyy against you.

An anitude of cooperative vegolin
tiom with the Hen holder can go atong
way. JE you hwve verificd thatthe plan has
a right to recovery, acknowledge thl
right, but discuss other considerationsis
well The plas administruior might con-
sider the facts of the ense, your cliom’s
infury and loss, or wheiher the client
has dependents,

Above all, keep yourr cllentinfonmed
of the posible ouleomes 1o rucnsmge
realistic expectations. 1 m ERT3A lien
islarge enoughtolayclaimiomnst orall
of the settlement, your elient should be
informed immetiately, as thiswillaffea
his o5 herincentive (o pugsue the ease.
This eanalso be used asleverage aeminst
the ERISA lien, berause il your ¢lient
doesn'trecover angthing, neither does
the Hen holder.

The e and ethical nunificationsof
the Sevboff decision Joom kage over
plaintiff attorneys aca rime when fhal
decision has also made FRISA lirns sub-
stantially more difficulc With astrong
knowledge of the law and a cateulated
approach, many ERISA lieus can he ver
solved beneficially, othews, huwever,may
prove to he legally nuassutlable.

Nonesheless, all ERISA liens st be
treated with respect, and they sriy re-
quirenealyasmuch altention asthe i
derlying linbility claim if youwant Lo peo-
tect yourself aprainst jegral and ethieal
liability. Failing to give (hese liens ader

el
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Uit aftention may expose you o such
liahHliy nnd could have serious vamifs
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Medicare Secondary Payer Program and some Frequently
Asked Questions You Might Want to Know - Thanks to Matt
Garretson with the Garretson Firm Resolution Center

Thanks go out to Matt Garretson, The Garretson Law Firm, 9545 Kenwood Road, Suite 304

Cincinnati, OH 45242 513-794-0400 [www.garretsonfirm.com www.tienresolution.com} for the following
timely input in the midst of changes in the Medicare Secondary Payer Program and which should be
beneficial to those attorneys handling personal injury claims in which Medicare possesses a lien for
medical payments.

Here is the information and FAQ that Matt prepared and who was gracious enough to permit me to post
it for our readers benefit. "Below the fold" are the frequently asked questions:

As you likely know, last October Medicare switched its Medicare Secondary Payer (MSP) recovery
contract to a single entity and away from the dozen or so contractors that were handling the M5P
recovery effort prior to 10/2/2006. Since that time, our staff has been asked many questions about
how to deal with Medicare reimbursement claims in the “new environment”.

As a backdrop to the FAQ’s below, our firm recently completed a survey with other law firms. We
found that, for the average law firm, 50% of cash flow routinely is held up by liens related to the
settlement of larger, more complex cases. Further, we found that these larger, more complex cases
represent only about 15% of the total number of cases settled by the average personal injury firm each
year (so, 50% of cash flow is tied up by 15% of the firm's cases). Certainly the evaluation and
resolution of Medicare and Medicaid interests is more complex in the 15% of significant injury cases
(with confounding factors such as comparative fault, pre-existing injuries, policy timits). My hope,
however, is that you and your staff will find the FAQ's below useful for taking a more efficient “rifle
shot™ approach to dealing with the Medicare liens that impact the higher volume of smaller cases {the
other 85% of the average personal injury firms’ case inventory) that need to - and perhaps can - move
more quickly.

While the FAQ's below will assist with the higher volume of less complex cases, on the more serious
injury cases The Garretson Firm can navigate the changing regulations, process and contractors to
ensure these reimbursement claims are resolved in your client’s best interest. For assistance on those
complex cases, please feel free to contact Jason Woif in our firm’s Charlotte, NC office. Jason {our
firm’s Director of Operations) spearheads our practice of evaluating and resolving Medicare and
Medicaid reimbursement claims and tiens for the plaintiff bar in mass tort, personal iniury and asbestos
claims. The Garretson Firm Resolution Center is very proud to have evaluated and resolved Medicare
and Medicaid’s interest in over 25,000 cases last year. Jason can be reached at 704-366-8996. See also
www. lienresolution. com.

FREQUENTLY ASKED QUESTIONS
1. Whom should the attorney contact to notify Medicare of a reimbursement situation?

When a Medicare beneficiary retains an attorney to represent him/her in a liability case, it is the
attorney's responsibility to notify the Medicare Coordination of Benefits (COB) contractor:

Medicare {COB)

P.O. Box 660

New York, NY 10274-0660
{(800) 999-1118

2. What information should the attorney provide COB?

client's name, Address, DOB, Client's Social Security number and Medicare number, Date of Incident,
Injury Description {be specific as possible & provide ICD-9 diagnosis code, if possible), Name, address,
and other information pertinent to other insurance



3. In a liability case involving several Medicare contractors, which contractor should the attorney
specificatly deal with?

After the attorney has contacted the Medicare Coordination of Benefits Contractor regarding the
representation of a Medicare beneficiary in a liabitity case, the COB will assign the case to the MSP
Recovery Contractor (MSPRC) and forward the attorney and beneficiary notification providing all
contact information for the MSPRC. All written and telephone communication should be with the
MSPRC once assignment has been made.

4,  Where do | send my request for a conditional payment listing?
Once you have been notified by COB that the case has been assigned send all correspondence to

MSPRC Liability

PO Box 33828

Detroit, MI 48232-3828
Tel: 866-677-7220
Fax: 734-957-0998

5. Why is a signed Medical Record Authorization Release Form required before Medicare can release
information to an attorney?

The Privacy Act of 1974 prohibits Medicare contractors from releasing a beneficiary's Health Insurance
Claim Number (HICN), claims data, diagnoses, etc., without written authorization from the beneficiary.

6. What role does the provider play in obtaining accident information from a Medicare patient?

Providers are required to ask Medicare patients, or their representatives, at admission or start of care,
if the services are for treatment of an injury or which resulted from an automobile or non-automobile
accident for which he/she holds another party responsible. Normally, the provider would bili the
alleged responsible party's insurance as the primary payer.

7. s the provider required to bill no fault insurance?

If a pravider learns that an automobile, medical, or no fault insurance company may pay for covered
services, it is expected to bill the insurance company as the primary payer.

8.  Does Medicare pay claims and seek reimbursernent or deny claims and require the primary
insurance to pay?

If the other payer does not pay promptly, Medicare may make a conditional payment.
9.  How is Medicare made aware of liability, no-fault, workers compensation situations?

Beneficiaries and their attorneys are obligated to notify Medicare when they make a claim against a
liability, no-fault, workers compensation insurer. Medicare may also learn of such situations from
providers, suppliers, insurers, and other parties,

10, if the attorney representing a Medicare beneficiary was not notified of a Medicare payment of a
claim(s) prior to the settlement, can Medicare still collect reimbursement?

Yes. Medicare may recover for all payments made for items and services that were included in a
beneficiary's claim against the alleged tortfeasor and/or liability, no-fault, workers compensation
insurance.

11.  If a case involves auto/liability, is the client’s personal automobile insurance considered a third
party payer?

A client’s personal insurance is considered primary to Medicare. Both underinsured motarist and
uninsured motorist are inctuded in the definition of liability insurance for Medicare reimbursement
purposes. Personal Injury Protection (PIP) and medical payments are considered no-fauit insurance.

12. What if the settlement proceeds have been disbursed prior to Medicare being aware of a
reimbursement situation?



Medicare may still recover fram the beneficiary or any other entity that received any portion of the
proceeds of a setttement judgment or award.

13.  Should Medicare be expected to accept less than its full recovery amount when other claim
holders exist?

According to the Social Security Act, 42 USC 1395y (b){2}, Medicare has priority in a liability case when
Medicare has made payments on behalf of the beneficiary. Therefore Medicare must be paid first.

14. How much will Medicare seek to recover if the settlement amount is less than the Medicare
amount?

If Medicare payments equal or exceed the amount of the liability insurance payment, Medicare may
recover up to the total judgment or setttement minus the total procurement costs, 42 CFR 411.37 (d}.

15. s Medicare allowed to obtain recovery from a claim, settlement; or judement based on a
surviver's recovery for wrongful death?

if a wrongful death statute does not permit the recovering medical damages, Medicare has no claim
to the wrongful death payments,

16. Does Medicare enter into pre-settlement negotiations regarding the compromise of the recovery
amount?

in those limited situations where a beneficiary has received a firm binding settlement offer, Medicare
may enter into pre-settlement discussions regarding compromise of Medicare's claim against that firm
binding settlement offer. A beneficiary has no further appeal rights if CMS and the beneficiary agree to
a compromise,

17.  Can the Medicare recovery amount be waived in favor of the beneficiary?

Medicare may grant a full or partial waiver of its recovery amount with respect to the beneficiary. The
criteria for a waiver ajrequires the beneficiary be without fault and the recovery b)would effect
financial hardship or be against equity and good conscience, Section 1870 (c) of the Social Security Act.
The attorney representing the beneficiary may request a waiver by completing CM5/55A Form 55A-632-
BK and returning the form to the lead contractor. The Medicare contractor is required to make a
waiver decision within 120 days from the date the waiver request is received at the contractor site,

18.  Once a settlement has been reached, what information is the attorney required to send to the
tead contractor (MSPRC)?

Information needed by the lead contractor after a settlement has been reached should include the
date of the settiement, the settlement amount, attorney'’s fee, itemized list of expenses and signed
settiement release. This information is needed to calculate Medicare’s recovery amount. Medicare will
share the costs associated with recovery and reduce its amount proportionately.

19,  Does Medicare share proportionately in the costs associated with medical payments benefits?

Medical payments benefits are considered no-fault benefits. No-fault benefits should be paid to
Medicare up to the full amount as stated in the policy or up to the recovery amount. Procurement costs
are not a factor with no-fault benefits.

20.  When should an attorney send payment to Medicare for the amount due?

When the lead contractor is informed of the settiement, judgment, or award, it will determine the
amount of Medicare’s recovery claim and send a recovery demand letter. Upon receipt of the demand
letter, the attorney shoutd repay Medicare. NOTE: MEDICARE MUST RECEIVE REPAYMENT 60 DAYS
FROM THE ISSUE DATE OF THE FINAL DEMAND LETTER OR INTEREST WILL ACCRUE.

21, Will Medicare pursue recovery from the estate of a deceased beneficiary?

A beneficiary's death does not materially change Medicare's interest in recovery payments made on
behalf of the beneficiary while alive. The executor of the estate has the responsibility of concluding all
husiness ard financial matters remaining open at the time of the beneficiary's death. if a Medicare



recovery ctaim was waiting on the outcome of a third party liability suit, Medicare would continue its
claim against the estate.

22, Following a third party tiability settlement, award, judement, or recovery, when can Medicare
begin to assess interest on the unpaid balance of Medicare's recovery amount?

Medicare requires that a beneficiary or other entity repay Medicare within 60 days of receipt of a
demand letter. If it is not received within that timeframe, interest is due. Consistent with the Federal
Claims Collection Act (FCCA), if Medicare does not receive a full refund within 60 days of the
beneficiary and/or representative being notified by demand letter of Medicare’s claim, interest will be
assessed against the unpaid balance. Interest will be calculated retroactive to the date of the mailing
of the demand letter.

© 2007 The Garretson Law Firm. All Rights Reserved. | hope you find his information helpful.
Kindest regards,

Matthew Garretson

The Garretson Law Firm

9545 Kenwood Road, Suite 304
Cincinnati, OH 45242
513-794-0400

www. garretsonfirm.com
www. lienresolution.com
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