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INTRODUCTION

Pursuant to Idaho Code § 72-506, the Idaho Industrial Commission assigned the above-
entitled matter to Referee Brian Harper, who conducted a hearing in Boise, Idaho,
on February 14,2022. Matthew Andrew represented Claimant. Jon Bauman represented
Defendants Employer and Surety (hereafter “Defendants™). Daniel Miller represented Defendant
State of Idaho, Industrial Special Indemnity Fund (hereafter “ISIF”). The parties produced oral
and documentary evidence at the hearing. Post-hearing depositions were taken. The parties

submitted briefs. The case came under advisement on August 15, 2022.
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ISSUES

The issues enumerated at hearing were:

1.

Whether Claimant’s condition is due in whole or in part to a preexisting injury
or condition;

Whether Claimant’s condition for which he seeks benefits is due in whole or in part
to a subsequent injury or condition;

Whether and to what extent Claimant is entitled to the following benefits;
a. Medical care;

b. Disability based on medical factors, commonly known as Permanent
Partial Impairment (PPI); !

c. Disability in excess of impairment (PPD), up to and including total
disability pursuant to the odd-lot doctrine or otherwise;

Whether apportionment for a preexisting condition pursuant to Idaho Code
§72-406 is appropriate;

Whether Claimant is totally and permanently disabled;
Whether ISIF is liable under Idaho Code § 72-332; and
Apportionment under the Carey Formula, if applicable.

CONTENTIONS OF THE PARTIES

Claimant contends he suffered catastrophic injuries to his head, neck, and arm on

March 19, 2014, while in the course and scope of his employment with Employer at a Simplot

facility. Those injuries, when coupled with his preexisting impairments, rendered him totally

and permanently disabled under the odd-lot doctrine.

Defendants Employer and Surety (Defendants) argue Claimant is not totally disabled.

Apportionment under Idaho Code §72-406 is required when determining Claimant’s

! The parties did not argue or brief the issue of PPI, and that issue is deemed to be waived.
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compensable PPD. If Claimant is found to be totally disabled, such total disability would be
from the combined effects of his preexisting conditions which affected his work abilities, and his
industrial accident of March 19, 2014. If Claimant is found to be an odd-lot worker, then ISIF
is liable for Claimant’s pre-existing physical impairments as they relate to his total disability.

ISIF asserts that Claimant is totally and permanently disabled due solely to
the injuries he sustained in his industrial accident of March 19, 2014. Whatever preexisting
conditions existed at that time were subsumed by the nature and extent of his work injuries,
which in and of themselves left Claimant totally disabled. Claimant has not met
the criteria for holding ISIF liable for a portion of his total permanent impairment under
Idaho Code § 72-332.

EVIDENCE CONSIDERED

The record in this matter consists of the following:

1. The testimony of Claimant and witness Christopher “CR” Knapp, Jr.,
taken at hearing;

2 Joint Exhibits (JE) 1 through 80, admitted at hearing;

3. The post-hearing deposition transcripts of Delyn Porter, (February 24, 2022);
Barbara Nelson, (March 7, 2022); Bradley Katz, M.D., Ph.D., (March 18, 2022);
Ryan Smith, D.O., (April 26, 2022), Nancy Greenwald, M.D., (May 3, 2022), and Cali Eby,
(May 3, 2022).

The objection and request to strike made at page 35, line 20 of Dr. Greenwald’s
deposition is sustained, and the response from deponent is stricken on the ground that
the testimony was non-responsive to the question. All other objections maintained

through the depositions are overruled.
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FINDINGS OF FACT

1. At the time of hearing Claimant was 68 years old. He was 61 at the time of his
industrial accident in question.

CLAIMANT’S INDUSTRIAL ACCIDENT AND TREATMENT

2. On March 19, 2014, Claimant was operating a forklift at a Simplot facility
for Employer. His work tasks involved moving pallets stacked with boxes of frozen product.
While attempting to adjust a load of boxes they fell onto him, striking the back of his neck
and head, which knocked him face first into his forklift mast and cut his head. After confirming
the cut, he reported the accident. He was sent to St. Alphonsus emergency department for
medical treatment.

3. Claimant was initially diagnosed with a scalp laceration and closed head injury.
Claimant also complained of right shoulder pain and headache. The laceration was closed
with staples.

4. The day following the accident Claimant was seen at St. Alphonsus Occupational
Health Clinic for a severe headache located behind his right eye and right parietal lobe. His neck
was also hurting. He denied numbness or tingling in his upper extremities. Claimant had
no muscle weakness. His neck range of motion was full, with no radicular component. Neck x-
rays and head CT scans were unremarkable. Claimant was referred to pain management and
rehabilitation physician Kevin Krafft, M.D. Claimant was provided prescription pain medication
and taken off work.

5. Claimant first saw Dr. Krafft on March 21, 2014. At that time, Claimant

complained of a “massive” headache from above his right eye over the top of his head. JE 15, p. 1.
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Claimant also noted aching in his right mid trapezius, radiating into his neck. The headache
interfered with Claimant’s sleep.

6. Claimant’s headaches persisted. Dr. Krafft prescribed Topamax in addition to
the Norco prescribed during Claimant’s initial medical treatment. While the Topamax appeared
to help, Claimant discontinued it after three days on advice of his sister, a nurse. By mid-April,
Claimant was still complaining of intermittent headaches, which could be quite severe and often
disrupted his sleep. He was again placed on Topamax and the Norco was refilled. Claimant’s
trapezius and neck remained sore. Dr. Krafft suggested physical therapy. Bending to tie his shoes
or rising quickly made Claimant a bit dizzy. An MRI was ordered. Dr. Krafft restricted Claimant’s
driving to 15 miles.

7. The MRI was read as normal for his age. Claimant’s headaches continued into May
at a rate of about two per day. Topamax helped but made him sleepy. During this time Claimant
continued his employment, but his duties were limited to light duty tasks such as desk work and
picking weeds. The laiter task would make him dizzy while bending. Reading would often trigger
a headache.

8. In July, Claimant was still complaining of headaches twice a day which lasted from
a half hour to an hour or so. He continued to work with restrictions on driving, lifting, and working
from heights.

9. In September, Claimant received a right occipital nerve injection, which helped his
“nagging” neck pain more than his headaches. Dr. Krafft felt Claimant’s condition was improving.
However, at his September 23, 2014 visit, Claimant described worsening pain after doing light
yard work. Dr. Krafft ordered a Toradol injection. The injection relieved Claimant’s headache

symptoms for a few days before it returned. Claimant’s trapezius and neck pain also persisted.
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His work duties, which included finding numbers in a phone book for extended time periods,
aggravated his neck pain.

10. Despite various treatments, physical therapy, and expressions of hope for
improvement, Dr. Krafft could not alleviate Claimant’s suboccipital pain complaints. Claimant
lost his job by early November 2014. He was also diagnosed with carpal and cubital tunnel
syndromes after electrodiagnostic studies. Claimant’s neck, shoulder and headache complaints
continued into 2015. Claimant received transforaminal epidural injections for his neck pain after
an MRI showed C6/7 right neuroforaminal narrowing and flattening of the cord, with multilevel
spondylosis in Claimant’s cervical spine. The injections provided relief to Claimant’s shoulder
symptoms but not his headaches or neck pain. Claimant continued to complain of dizziness and
lightheadedness.

11. Dr. Krafft referred Claimant to neurosurgeon Timothy Johans, M.D., who saw
Claimant on May 14, 2015. Dr. Johans’ assessment included cervical strain, right occipital
neuralgia, persistent headaches and neck pain, and damage to Claimant’s inner ear when he hit his
head in the industrial accident. Dr. Johans described Claimant as being at “wit’s end.”

12. Dr. Johans felt neck surgery (specifically a C5-6 and C6-7 anterior decompression
and fusion) might help Claimant’s neck and headache complaints, but he had some reservations.
He felt it would more likely be beneficial in preventing further weakness and numbness
in Claimant’s hands. Claimant wanted the surgery in spite of the fact it might not help his neck
and headache situation.

13. The surgery went forward on November 17, 2015. By November 30 Claimant
was complaining of dizziness and double vision. He noted he had been in a rear end car accident

a few days prior to his neck surgery, but no accidents post-surgery. He was preliminarily
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diagnosed with left cranial nerve 6 palsy and diplopia. By December 7, 2015, Claimant could not
see much out of his left eye. Dr. Johans sent Claimant to the ER as a medical emergency. Claimant
was treated medically for loss of vision but at the time of hearing was still unable to see out of
his left eye.

14. Inlate December 2015, Claimant was diagnosed with a right ulnar neuropathy with
profound and very progressive weakness and numbness. Dr. Johans felt Claimant needed a right
ulnar nerve decompression “as soon as we possibly can” to prevent further weakness and
numbness. That surgery went forward on February 9, 2016. Claimant was left with residual
burning numbness and weakness in his right upper extremity. He testified he cannot feel anything
in his right hand, cannot lift even light weights, drops dishes, and had to modify his eating utensils
by wrapping them in foam in order to grip them.

15. Claimant also had similar issues in his left arm, albeit not as dramatic as his right.
Dr. Johans performed a left ulnar nerve release on March 22, 2016, in an effort to prevent
the profound loss of sensation and strength Claimant incurred in his right arm. The left sided
decompression surgery left Claimant with residual numbness in his pinky, ring and middle finger,
but he regained strength following the surgery.

16. In late 2016, Claimant hired Bradley Katz, M.D., Ph.D, a professor of
ophthalmology and neurology at the University of Utah, to provide an independent medical
examination regarding Claimant’s left eye disability rating. He spoke with Claimant and
conducted a review of medical records provided to him. He diagnosed sixth nerve palsy and
central retinal vein occlusion in Claimant’s left eye.

17.  Dr. Katz opined Claimant’s vision problem precluded him from returning to work

as a forklift operator. He could still drive privately, but not commercially. Those were the only
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restrictions given, and Dr. Katz felt there were a number of jobs Claimant could do. Claimant’s
vision loss was permanent. Using the 6™ edition of the AMA Guides to Permanent Impairment,
Dr. Katz rated Claimant at 18% visual system impairment for his occlusion and diplopia. Dr. Katz
attributed 70% of the diplopia and vision loss to his neck surgery and 30% to his preexisting
diabetes. He was deposed post hearing.

18.  Other treatments Claimant underwent include a left eye injection which improved
the diagnosis of sixth nerve palsy but did nothing to enhance Claimant’s ability to see out of that
eye. He also underwent bilateral carpal tunnel release surgeries, which also did little to improve
his symptoms.

19. In April 2018, Nancy Greenwald, M.D., performed an IME and record review
on behalf of Employer. Her opinions will be discussed in greater detail below.

20.  Beginning in April 2019, upon referral from Lawrence Green, M.D., who had been
treating Claimant for headaches since June 2017, Claimant began treating with Ryan Smith, D.O.,
for his headaches and syncope. Dr. Smith was deposed post hearing.

21. In May 2019, Claimant saw Timothy Doerr, M.D., for a second opinion. Dr. Doerr
detailed Claimant’s medical history and conducted an examination. Dr. Doerr saw Claimant
as a treating physician thereafter and in January 2020, performed a C4-5 fusion surgery for
right C5 radicular pain and weakness in his trapezial region radiating to his right shoulder,
causing right bicep weakness. Dr. Doerr stressed the surgery would not improve Claimant’s
bilateral distal upper extremity weakness and numbness because those conditions were due to
a combination of his diabetic polyneuropathy and cubital and carpal tunnel syndromes (which had

been previously decompressed).
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22.  Dr. Doerr’s surgery left Claimant completely dissatisfied, as he testified his neck
pain was worsened by the procedure.

CLAIMANT’S PRIOR INJURIES, AND CONDITIONS, WITH RATINGS

23.  Claimant has a long list of injuries, accidents, and medical conditions which predate
his industrial accident of March 19, 2014. Those which were given an impairment rating from
Dr. Greenwald are listed below.?

24.  In 1993, Claimant was involved in a MVA with complaints of right hand numbness
thereafter. In 1996 Claimant was involved in another motor vehicle accident in which he claimed
injuries including a concussion, right hand numbness, and headaches. The right hand numbness
tended to “come and go” throughout his medical history, so Dr. Greenwald declared this condition
to be an ulnar neuropathy, and assigned it a 1% upper extremity permanent impairment.

25.  Claimant suffered left eye vision issues from a central retinal vein occlusion
in 2003, which improved with time, but became permanent after 2014. Dr. Greenwald assigned
Claimant a 10% whole person impairment rating for this condition.

26. Claimant had bilateral knee replacements due to severe osteoarthritis in 2004,
for which Dr. Greenwald assigned Claimant a 44% lower extremity permanent impairment rating.

27.  Claimant had longstanding polyneuropathy from his diabetes, for which
Dr. Greenwald assigned him an 8% lower extremity impairment rating. His upper extremities

were evaluated separately.

2 For all ratings, Dr. Greenwald utilized the AMA Guide to Evaluation of Permanent Impairment, 6" Ed.
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28.  Claimant also complained of left leg numbness predating his industrial accident.
Dr. Greenwald assessed this condition as symptomatic documented radiculopathy, class II,
which carries a 12% whole person default impairment rating.

29. Claimant’s longstanding bilateral partial hearing loss was assigned a 2% whole
person impairment rating.

30. Calculating all Claimant’s rated preexisting impairments converted to whole person
and utilizing the combined values chart, Dr. Greenwald concluded Claimant was entitled to
a 38% whole person impairment rating.

31, Next, Dr. Greenwald assigned Claimant impairment ratings for his
industrial injuries, with apportionment for those conditions which had a preexisting component
but were permanently aggravated in the work accident.

32. Dr. Greenwald found Claimant suffered from cervical stenosis prior to
March 19, 2014, but that the accident of that date permanently aggravated this condition.
However, the diagnosis did not explain Claimant’s loss of feeling in his right lower arm and hand,
which Dr. Greenwald noted was nondermatomal in distribution. She assigned Claimant
an 8% whole person impairment rating for this condition, 2% of which is preexisting, 6% WP PPI
related to his work accident.?

33.  Dr. Greenwald opined that Claimant’s right ulnar neuropathy, based on his history
of complaints since the work accident, was, on a more probable than not basis, related in part to

his industrial injury. She assigned Claimant a whole person impairment rating of 5% and

3 Dr. Doerr also assigned Claimant an 8% PPI rating for his neck and apportioned 2% as preexisting.
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apportioned 50% of that rating to Claimant’s preexisting diabetes, leaving Claimant a 3% WP PPI
rating attributable to his industrial accident.

34. Dr. Greenwald noted Claimant also suffered from left ulnar neuropathy, but with
delayed onset of symptoms post accident. She could find nothing in the medical records to support
a causative connection between the work accident and Claimant’s subsequent left upper extremity
ulnar neuropathy. She concluded Claimant’s left ulnar neuropathy was due exclusively to his
diabetes, but not on a preexisting basis. In other words, she felt Claimant’s left ulnar neuropathy
arose after the accident but was unrelated to it. She did not rate this condition.

35. Dr. Greenwald gave Claimant a 3% whole person permanent impairment rating for
his severe post-trauma headaches, even though she felt a component of those headaches (50%)
was due to Claimant’s diabetic diplopia which developed post accident, but was unrelated
to the accident.

36. Dr. Greenwald listed and discussed in her report dated April 17, 2014, a number of
other medical issues both related and unrelated to Claimant’s work accident in question which
she felt were not permanent and did not qualify for a PPI rating.

37.  Dr. Greenwald also assigned work restrictions. Post-injury restrictions included
no lifting greater than 40 pounds, no end range of motion neck extension or flexion,
avoid compression of right elbow or forearm, no frequent power gripping of right hand.
Claimant should avoid fine motor activities with his right hand. Preexisting restrictions would
also include (in addition to no frequent power gripping) no creeping, crawling, kneeling,
commercial driving (due to left eye). No unprotected heights, ladders or step ladders due to
polyneuropathy, and no lifting greater than 50 pounds, no torquing maneuvers. Claimant should

also avoid loud noise environments.
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CLAIMANT’S TESTIMONY

38.  Claimant credibly testified at hearing and his testimony, unless it conflicts with
other records (such as the facility where he was initially treated for his work injuries),
is considered reliable.

39.  Claimant graduated high school in Nevada in 1971. After high school he went to
work as an apprentice carpet layer. About a year into that job Claimant attended a six-month
training session at Mohawk Industries in Georgia, where he learned the carpet and vinyl laying
trade. When his employer retired in approximately 1973, Claimant opened his own carpet
and flooring store.

40.  Claimant initially ran all aspects of his carpet business. He became certified
in operating a forklift for use in his business. At some point, his son, Christopher Knapp, Jr.,
known as CR, joined him. CR learned the trade from Claimant.

41. Claimant ran his business in Nevada until 2008, at which time he moved to
New Plymouth, Idaho, where his parents resided. Four years later his son joined him in Idaho.

42.  When Claimant arrived in Idaho he opened a carpet business, which he ran
by himself until his son joined him. Claimant and CR both worked as installers,
sometimes together, sometimes separately.

43.  In early 2014, Claimant took a “moonlighting” job with Employer because his
carpet business was not making enough money for both Claimant and CR. Employer sent Claimant
to a Simplot facility, where he operated a forklift. It was there he had the work accident in question.

44.  Prior to his industrial accident Claimant had a number of health issues as partially

discussed above. He also had a prior worker’s compensation claim while working for Heinz
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in 2011 (while also running his carpet business). He injured his low back, but it resolved.
He injured his hand in a car accident, but that injury resolved as well.

45.  When asked about his early symptoms after the 2014 accident in question, Claimant
testified that his main complaints were “massive headaches,” numbness in his arm and left hand,
and dizziness. Claimant’s other complaints at hearing included injury to the top of his head and
left eye, numbness in his left hand (3 fingers numb). His right upper extremity, from hand to mid-
bicep was numb. He had numerous blackouts and falls which led to him hurting his left knee,
right shoulder, legs, hands, elbows. He noted that he aches from when he arises in the morning
until he goes to bed, and then his complaints make sleeping difficult.

46.  Claimant recalled having neck fusion surgery in an effort to address his “massive
headaches.” Claimant’s pain “starts in the front of my forehead and goes all the way back into
the back of my neck and all the way down into my shoulder and it’s been the same way and that’s
how I ended up going to [Dr. Johans], complaining to Dr. Krafft that I can’t stand the pain and
it gets so bad that it — almost to the point where I will cry.” Tr. p. 38. Claimant testified the neck
surgery with Dr. Johans did nothing to provide any relief.

47.  Claimant testified he lost sight in his left eye after his neck surgery. He then had
decompression surgeries on his arms, right side first. That surgery did not help Claimant’s right
arm/hand numbness. The left arm surgery helped alleviate Claimant’s stabbing pains but his little,
ring, and middle finger on his left hand remained numb.

48.  Claimant testified his right arm hurts like it is either hot or cold, and aches.
He cannot feel any touch, but it hurts constantly. He has taught himself to do things left-handed.
He has no grip strength in his right hand. He cannot lift a half gallon of milk. He uses foam wrap

on his eating utensils to help him hold them. He uses paper plates and plastic cups so they will not
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break if dropped. The carpal tunnel surgeries were not beneficial. Without looking, he cannot tell
if he has something in his right hand or not. Claimant is right hand dominant.

49.  Claimant wears prism glasses to help him drive; without them he has double vision.

50.  Claimant’s neck hurt more after his surgery with Dr. Doerr than it did before.

51.  Claimant began walking with a cane to assist with his dizziness after the accident.

52. Claimant treated with Dr. Green for his headaches and dizziness, but he was
unable to remedy Claimant’s issues. Claimant next saw Dr. Smith and was still treating with him
at the time of hearing. Dr. Smith ordered a tilt table test which Surety refused to authorize,
as discussed below.

53.  After his neck surgeries, Claimant’s range of motion was diminished. He also
has noticed a change in his temperament. He tends to lose his temper easier. He is more irritable
with others at times. He testified that he enjoyed talking to people in his business and loved
his trade before his work accident.

54.  After his accident, Claimant testified that he stayed on with Employer for about
ayear (8 months) but the work assignments changed significantly. He sat at a desk and
went through phone books looking for addresses of businesses for Employer to call on to drum up
business. He told Employer he was having massive headaches during this time. Employer would
also have Claimant pick weeds and trash from the premises. He fell twice doing that task.
One time he hit his head against the building when he lost his balance.

55.  After the work accident, Claimant turned his carpet business over to his son
once he realized he was not able to “do the work.” After 2016, Claimant had no

remaining ownership interest in the business. Claimant testified he could not safely operate
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a forklift with his current limitations. He explained why he could not do the jobs Defendants’
vocational expert suggested were available to him.

56. In cross examination by Defendants, Claimant had no recollection of being
diagnosed with incomplete retinal vein occlusion in his left eye in 2003.

57. Claimant acknowledged that on occasion he would answer the phones or
talk with customers at his son’s carpet store for a few hours at a time.

58.  Under examination by ISIF, Claimant acknowledged he was a “one man shop”
in Idz;ho until his son came up from Nevada; he did all aspects of purchasing, selling, and
installing flooring. Claimant testified it was very physically demanding. Claimant recognized that
by the time of his accident at Simplot, he “was nowhere near as fast as [ was in my younger days,
but I could still complete the task. I could still go into a residence and do it [install flooring,
move furniture] on my own without having a helper or something like that. But it was a more
physically demanding job than it was when I was a younger man.” Tr. p. 82. Claimant put in
eight hours a day in his carpet business and an additional eight hours a night at Simplot.

59. Claimant denied his vision prior to the Simplot accident impacted the way he did
his job in his flooring business. He also denied his vision had any effect on his ability to drive
a forklift before the accident. He had no neck mobility issues, or issues of any type. Claimant
noted the forklift job was also physically demanding and there were “a lot of young gentlemen
in there that were, you know, in their 30s, early 40s and you had to keep up with them.” Tr. p. 84.

60. Claimant testified that even when his son was working with him in Idaho, he would
still do manual labor flooring tasks. Sometimes his son helped him and sometimes Claimant did

the jobs alone.
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61. Claimant testified that after his bilateral knee replacement surgery, he “felt like
a new man, even though they still hurt I felt so much better after having it replaced.” Tr. p. 86.

62. Claimant denied his diabetes impacted his ability to work in any way prior to
the industrial accident in question. Claimant took Metformin for his blood sugar and most
of the time kept it in check. He pointed out that stress or emotional upset would make his blood
sugar spike. Claimant lost about 75 pounds when he was first diagnosed with diabetes. He gave
up candy, limited his bread, potatoes, and “stuff like that” and takes Metformin daily.

63. When examined about his headaches, Claimant answered, “I don’t know how tough
I 'am or how tough I'm not, but some of these headaches are so bad they are close to making [me]
cry. That’s how bad they get.” Tr. p. 89.

64. Claimant acknowledged he was on Tramadol and Advil, (sixteen 500 milligram
tablets daily) at the time of hearing. Claimant testified his headaches had increased in number of
days per month and length of time per headache since 2014 to the time of hearing. Sometimes
he would have a “massive” headache nearly every day in a month. When discussing options to
lessen the headaches, Claimant noted there was a medication he could take on occasion which
helped lessen their severity, but he must limit how often he uses it. He testified that sometimes
his headaches are “so massive ... I'm ready to cry and they have gotten nothing but worse.”
Tr. p. 94. The headaches disturb his sleep “every night” which causes him to suffer from fatigue
and exhaustion. Id.

65.  Claimant denied having a problem with dizziness, fainting, or falling before
the industrial accident but those issues were a concern at the time of hearing. Claimant uses

a walker on occasion, and a cane the rest of the time, mainly for shorter trips.
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66. Claimant testified that “every single day I feel like I'm so worn out that I can’t get
through the day and when I go and sit in my recliner, because my neck or my head — head hurts so
bad, ... I put towels on my face. *** I put ice bags on it just try to do anything to try to fall asleep.”
Tr. p. 96.

67.  Before the Simplot accident, Claimant testified he loved to hunt and fish. He used
his vacations strictly for hunting and fishing. He no longer hunts and fishes.

LAY WITNESS TESTIMONY

68. Witness Christopher Knapp, Jr., (CR), testified at hearing in a credible manner and
made a plausible first impression.

69. CR worked with Claimant in the carpet business from about 1999 until Claimant
signed the business over to him in about 2016. CR mainly did flooring installation.

70. When asked about Claimant’s activity level prior to the 2014 work accident,
CR initially testified “I would say it was very active. You know, pretty much one hundred
percent.” He quickly walked that back, clarifying, “Well, probably not a hundred percent, but
he was very active.” Tr. p. 108. On Claimant’s non-work activities, CR testified that Claimant
enjoyed hunting, fishing, four wheeling, jet skiing, and camping before the accident but did no
such activities since. Claimant had a strong work ethic and was a “go, go, go type person.”
He took little time off from working, and when he did it was to pursue outdoor hobbies.

71. CR acknowledged Claimant had artificial knees, cataract surgeries, and some
“back issues” which led, in CR’s opinion, to Claimant “not being able to work at full capacity or
a hundred percent like he used to.” No time frame was elicited for reference.

72. CR gave examples of Claimant’s limitations by pointing out that Claimant would

at times ask CR to get something for him while Claimant was working in a different part of
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abuilding. CR claimed Claimant “pretty much” stopped using a knee kicker shortly before
moving from Nevada, and while working in Idaho before his accident. He noted Claimant also
had difficulties hauling flooring product up stairs or into buildings in this time frame and would
sometimes ask CR to carry it. CR attributed these difficulties to Claimant’s knees and low back.

73. CR saw Claimant slowing down while hunting in later years. Around the house,
CR hung the Christmas lights because Claimant did not like being on ladders.

74. Since the accident, CR has had to help Claimant with many daily tasks,
from carrying groceries, mowing his lawn, caring for Claimant’s fruit trees. Professionally,
CR has completely taken over the business. He used to have Claimant help run the showroom
while CR was out on a job, but that did not work out well. Claimant’s “people skills” deteriorated
since the accident, and he has little patience, get angry easily, and projects as an unhappy person.
He has actually cost CR business based on website reviews and personal conversations with
complaining customers. CR does not believe any carpet store would hire Claimant due to his
physical limitations on carrying product to show customers, or take to their homes, and because of
his mental capacity and short temper.

75.  CR acknowledged his father ran the carpet business by himself for about four years
after moving to Idaho from Nevada. Even when CR arrived in Idaho, he and Claimant
would occasionally do installation jobs separately.

76. CR acknowledged Claimant, prior to March 19, 2014, was able to, and did, work
two jobs — carpet sales and installation during the day and operating a forklift at Simplot at night.

77.  CR noticed Claimant’s limitations were mildly increasing with time before

the accident, but thereafter Claimant “has just taken a nosedive.” Tr. p. 122.
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78.  CR testified Claimant was “brutally honest” and would not intentionally

misrepresent facts under oath.
MEDICAL EXPERT TESTIMONY

79.  Drs. Greenwald, Katz, and Smith were deposed post hearing.
Dr. Katz

80.  Dr. Katz was deposed on March 18, 2022. He explained that his examination
with Claimant was via Skype. He subsequently prepared his written report after reviewing
those medical records previously provided to him.

81.  Dr. Katz testified that Claimant’s left eye conditions were due in large part to his
treatment for his industrial accident; specifically the surgery on his neck. Dr. Katz claimed he has
seen this pattern before (no ocular problems immediately after the accident, but cropping up during
treatment thereafter), but did not explain why it happens or the science of how it happens.

82.  He described central retinal occlusion as a blood clot in the central retinal vein
which causes blood to be trapped in the eye as blood vessels break due to increasing pressure.
This can lead to permanent damage. There are a number of risk factors for this, including old age,
high blood pressure, diabetes, high cholesterol, or smoking. Dr. Katz felt Claimant’s occlusion
was related to his neck surgery.

83. Sixth nerve palsy is weakness in the sixth ocular nerve, which controls the muscles
that move the left eyeball to the left. Dr. Katz opined it was Claimant’s neck surgery which led to
this weakness. The palsy caused Claimant to have double vision.

84.  Because of the risk factor of diabetes predisposing Claimant to central vein

occlusion, Dr. Katz attributed 30% of Claimant’s impairment rating to his preexisting diabetes.
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85.  In cross examination, Dr. Katz was provided with medical records from around
2003 where Claimant was treated for central retinal occlusion of his left eye in Nevada. Dr. Katz
had not previously seen those records. He was also shown records from the time of Claimant’s
neck surgery showing Claimant’s blood sugars were not “out of control” at the time of surgery,
contrary to what Dr. Katz had previously stated when forming his opinion that Claimant’s left eye
issue was 70% related to his neck surgery and hence the industrial accident. Shown this new
information, (prior retinal occlusion and stable blood sugars at the time of surgery in 2015),
Dr. Katz acknowledged his apportionment was inaccurate. He declined to offer a new
apportionment but felt it would probably place more emphasis on Claimant’s diabetes, although
he still felt Claimant’s left eye issues were at least partially the result of his 2015 neck surgery.
Dr. Smith

86. Dr. Smith was deposed on April 26, 2022. He began treating Claimant for his
fainting and headaches in 2019. Dr. Smith was attempting to determine the cause of Claimant’s
syncope in order to prescribe a treatment.

87. In a letter dated April 29, 2021, Dr. Smith wrote that Claimant’s headaches
and syncope were related to his 2014 industrial accident. He had no reason to change that opinion
as of the date of his deposition.

88. Dr. Smith pushed for a tilt test to assist in determining the cause of Claimant’s
syncope but could not obtain authority from Surety. The test is useful in determining if there
is an autonomic nervous system issue behind Claimant’s loss of consciousness. Knowing the root
cause assists in fashioning an appropriate treatment.

89. By the time of his deposition, Dr. Smith was not aware of Claimant’s

current condition, so that when asked if the tilt table test would be helpful, he responded,
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“[i]f his condition has been unchanged and no other cause has been found, then it could
be helpful.” Smith Depo. p. 13.

90.  Dr. Smith did not have an opinion on whether Claimant could return to work
in the flooring business, other than to advise him not to work at heights or elevated positions.
He also noted that as long as Claimant continued to have headaches he would be prescribed pain
medication for them.

91.  In cross examination, Dr. Smith agreed that syncope and loss of consciousness
are the same thing. Neurogenic syncope stems from the brain, but syncope can also come from
heart and blood pressure issues (orthostatic hypotension). A tilt test helps distinguish the type of
syncope a person is experiencing.

92.  Dr. Smith, as a neurologist, does not actually conduct the tilt table tests; instead,
he refers patients to physicians, such as cardiologists, who do such testing.

93.  Dr. Smith testified that he felt the tilt table test was the most logical next step after
he had performed multiple other testing to attempt to determine the cause of Claimant’s syncope.
He recognized there are tests other than the tilt table which could be used, but given the limited
resources in Idaho for testing the autonomic nervous system, the tilt table made the most sense
to him. Claimant could obtain alternative testing either at University of Utah or Oregon Health
Sciences University in Portland, or even the University of Washington, but Dr. Smith would not
consider sending Claimant out of state until after having a tilt table test conducted in Idaho.

94.  To become a headache specialist, Dr. Smith, after college, attended four years of
medical school, four more years of neurology training, then an additional year or so

in subspecialization training at Mayo Clinic. Dr. Smith is board certified in headache medicine.
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Dr. Greenwald

95.  Dr. Greenwald was deposed on May 3, 2022. She is board certified in physical
medicine rehabilitation and brain injury medicine.

96.  Dr. Greenwald felt Claimant’s headaches were due to the combination of his
diabetic diplopia, (caused by his central vein occlusion and injury to his cranial 6 nerve),
and Claimant’s cervicogenic injury from his work accident in question.

97.  Dr. Greenwald did not assign work restrictions for Claimant’s headache, as that
is rarely appropriate.* Her focus on individuals with chronic pain is to move them forward
through their pain, to reengage in the community or back to work instead of sitting at home.

98. Dr. Greenwald confirmed her belief that Claimant’s dizziness, blackouts, and
falling episodes were not related to his work accident but more likely were related to his diabetes.
As such, a tilt table test would not be related to his industrial injury. Likewise, Claimant’s left eye
issue was not related to the 2014 work accident in Dr. Greenwald’s opinion.

99.  Dr. Greenwald opined that Claimant should wean off Tramadol, which he had been
using for years to mitigate his post traumatic headaches. She explained Tramadol is a narcotic
which, according to her, may alleviate the pain momentarily but the body makes more pain
receptors in response to the narcotic. With more pain receptors, more narcotic is needed to satiate
the receptors, which causes what Dr. Greenwald calls a “rebound effect.” She acknowledged
weaning off narcotics can be quite difficult because of the patient’s increasing pain during

the weaning process. Dr. Greenwald recommended Claimant be weaned from Tramadol,

4 Subsequently in her deposition, Dr. Greenwald explained that restrictions are put in place for the safety of the patient,
to prevent further damage or injury.
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along with counseling from a “good cognitive behavior therapist” and alternative medication
for pain management during the months-long process. Greenwald Depo. pp. 32 - 34.

100. Dr. Greenwald did not feel Claimant’s headaches, standing alone, would be
sufficient to render him unemployable. Instead, she argued headaches were part of Claimant’s
chronic pain syndrome which required an attempt at a functional recovery rather than more
injections, medications, or surgeries. As she put it, “I do feel that functionally he could do
more things, and it might help some of his pain....” Greenwald Depo. pp. 46, 47.

101.  In cross examination, Dr. Greenwald staunchly reiterated her position that
Claimant’s headaches were cervicogenic (in part) and not migrainous in nature but conceded
